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[The lives of men distinguished in the judicial history of our mother coun- 
try, and who may be said, in some respects, at least, to have assisted in laying 
the foundation or in contributing to the superstructure of our legal and political 
institutions, cannot be much less interesting to us than to our contemporaries 
of the English bar. We have long been desirous, therefore, to present our 
readers with biographical sketches of the eminent lawyers and judges of Eng- 
land. But we have found it nearly impossible to do this, by the ordinary aid 
of original correspondents, without greater means than are at our command. 
In view of these circumstances, we have concluded to avail ourselves of the 
biographical articles published in the Law Magazine, which are for the most 
part written with ability and elegance, and for professional readers. In 
republishing these sketches, we shall omit or curtail those portions which are 
likely to be of very little or no interest to our readers; but we shall not 
undertake to change their substance or disfigure them in any manner; so that 
when published in the Jurist, they will not the less be the productions of their 
English authors. In taking this course, we think it proper to add, that it 
corresponds with the expressed wishes of several of our friends, and meets 
with the entire approbation of others. We commence the series with the 
following life of lord Hardwicke, from the third volume of the Law Magazine, 
p. 72—117.] 


Or the numerous individuals whom the profession of the 

law has raised from indigence and obscurity to the posses- 

sion of wealth and honors, there are few, if any, who at the 
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outset of their career have had to contend against more 
powerful obstacles, or who have surmounted them with 
greater success, than Philip Yorke, afterwards earl of Hard- 
wicke and lord high chancellor of England. His father 
was an attorney at Dover, without much, or at least without 
lucrative practice ; for though before his death he had pro- 
vided for his two daughters by marrying them, the one to 
a dissenting minister, the other to a tradesman or small 
merchant, he was reduced to such poverty as to be wholly 
incapable of affording his only son the means of entering 
the profession of which he afterwards became such a distin- 
guished ornament. ‘The same difficulties, however, which 
are sufficient to confound and overwhelm an irresolute mind 
or a desponding temperament often prove nothing more 
than wholesome stimulants to the energies of a vigorous 
intellect. ‘Thus the necessity of combating impediments in 
the early part of life, materially conduces in many instances 
to eventual success ; and it is possible that Yorke, like many 
others of his own and indeed of every profession, may have 
been, in a great measure, indebted for his advancement to 
the very obstacles which might at first appear a bar to all 
hope of it. 

He was born at Dover, on the ist of December, 1690. 
Being designed for his father’s profession, and his slender 
means rendering it expedient for him to lose no time in 
qualifying himself for it, he was not suffered to remain till 
a late age at school. ‘The person to whose care his educa- 


tion was entrusted was one Mr. Samuel Morland, a man of 


learning, who kept a school of some reputation at Bethnal 
Green. But whatever advantages in point of classical 
instruction Yorke might have enjoyed under his direction, 
he was not allowed sufficient time to make much _ progress. 
After he had attained rank and celebrity as a lawyer, there 
were many who asserted, and affected to believe, that he 
had during his youth been conspicuous for the ardor and 
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the success with which he had devoted himself to the study 
of ancient literature. ‘The tale may have been invented 
merely to flatter the person of whom it was told, or perhaps 
to support the credit of classical learning, by representing it 
as instrumental in raising him to eminence in his profession: 
in either case, there certainly could have been very little 
foundation for it. ‘That Yorke was distinguished for profi- 
ciency in classical acquirements beyond the rest of his 
schoolfellows there is not the least reason to doubt; and it 
is even probable that an active mind like his might after- 
wards take pleasure in recurring occasionally to the pursuit 
he had perhaps quitted with regret; but such imperfect 
opportunities are not sufficient to form a finished scholar, 
and those who have represented him as such certainly 
ought not to be accounted the most judicious of his panegy- 
rists, since they suppose him to have possessed advantages 
with which, in fact, the vigor and acuteness of his intellect 
enabled him in a great degree to dispense. 

It has been said, that while he was prosecuting his studies 
for the bar, he contributed to the Spectator the letter signed 
Philip Homebred, which appeared as the paper for the 28th 
of April, 1712. The story appears doubtful, and probably 
originated in some mistake of names, since we find that one 
of the editors of the Spectator affirms it to have been writ- 
ten by him while a student at Cambridge, whereas it is 
very well known that he never was a student at either of 
the universities. However, supposing him to have been 
the real author of the letter, there certainly is nothing in it, 
either in point of style or matter, that gives particular indi- 
cations of literary taste or talent; and those who pretend 
to discover in such a composition the character of early 
genius, would probably never have thought of attributing 
any such quality to it, had not the eminence of its presumed 
author suggested the idea A circumstance, which goes 
much farther towards establishing the fact of his early dis- 
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play of talent, is the high opinion of his abilities entertained 
by his schoolmaster. ‘Two letters have been preserved 
written in Latin to Yorke by Mr. Morland. The first of 
them is dated 1706, the second 1708, and cven so early as 
the former period, the preceptor, after dwelling with affec- 
tionate complacency on the talents of his disciple, confi- 
dently predicts his future celebrity; and declares that to 
have been the happiest day of his life wherein the cultiva- 
tion of so happy a genius was first committed to his charge. 
This letter is addressed, “ Juveni prastantissimo Philippo 
Yorkio.” 

His first initiation into the study of the law took place 
under the auspices of an eminent attorney named Salkeld, 
who had been agent for his father, and was prevailed upon 
to take the son into his office upon very easy terms. ‘The 
coincidence of names afterwards occasioned the report that 
he had for his instructer serjeant Salkeld. This is an error ; 
but if we are to judge of a system of education by the fruits 
it produces, we may safely assert that it would have been 
impossible for him to have been more advantageously situ- 
ated for acquiring a knowledge of his profession than in the 
office of Mr. Salkeld the attorney, since we know that in 
that very office, and nearly about the same time, were 
Jocelyn, afterwards lord chancellor of Ireland ; Parker, who 
became chief baron of the exchequer; and Strange, who 
died master of the rolls. Among such fellow-students as 
these, it was likely that there would be severe and arduous 
competition : and it is no trifling testimony in favor of the 
zeal, the assiduity, and the talent of Yorke, that he recom- 
mended himself to the favor and esteem of a man who must 
have been in the habit of witnessing a constant and unre- 
mitting display of all these qualities. So steady, however, 
was his perseverance in study, and so rapid his progress in 
the knowledge of the law, that Mr. Salkeld did not fail to 
distinguish him; and with a view of procuring him a wider 
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field for the future exercise of his abilities, he caused him 
to be entered of the Middle Temple as a preparatory step 
towards the bar. ‘The date of his admission, in the books 
of the society, is 25th November, 1708 ; he being then in the 
eighteenth year of his age. 

It does not appear that the talents of the young clerk 
were equally well appreciated by the wife of Mr. Salkeld, 
or possibly she conceived, that, however distinguished they 
might be, they ought to be no hindrance to the exercise of 
the more homely qualities of nimbleness and agility, which 
nature had conferred upon Yorke, and which she conceived 
the law had placed at her disposal. Making therefore a 
full use of her fancied right as a mistress over her husband’s 
apprentice, she was in the constant habit of despatching him 
from her house in Brook street, Holborn, to the neighboring 
markets, either for the purpose of carrying home her own 
bargains, or of acting in the double capacity of purchaser 
and porter. ‘These journeys occasionally extended as far 
as Covent garden, so that her emissary had to return through 
some of the crowded streets of London, bearing under his 
arm, perhaps, the ignoble burthen of a basket of fruit or a 
bundle of green vegetables. Such humiliation was not to 
be borne patiently, especially when the messenger had 
begun to hold a certain rank in the office of his master, and 
no doubt, also, to attach some degree of importance to his 
personal appearance, which, it must be allowed, was not 
likely to be advantaged by the appendages just mentioned. 
But what was to be done? The lady laid claim to his 
services ; and the terms on which he had been received an 
inmate of her house were such, as might authorize her to 
demand of him some such compensation for the expense of 
his maintenance. In this awkward dilemma, Yorke, with 
great presence of mind, hit upon an expedient which had 
the desired effect both of saving appearances for the time, 
and of putting a stop to his errands in future. He pro- 
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ceeded as usual to market, and made his purchases as 
before ; but, on his return, did not scruple to indulge himself 
and his packages with the accommodation of a hackney- 
coach. It may be supposed, that the fare of this vehicle 
made a conspicuous item in the bill of charges, which, on 
his arrival at the house, he was in the habit of presenting 
to Mrs. Salkeld ; and that notable lady, wisely considering 
that it was a flagrant instance of bad housewifery to pay 
more for the carriage of her goods than the value of the 
goods themselves, resolved thenceforward to choose a mes- 
senger who would be likely to be content with a less expen- 
sive mode of conveyance. 

It was after he had become a student of the Middle 'Tem- 
ple, that Yorke formed an acquaintance to which he may 
be said to have been mainly indebted for the unprecedented 
rapidity of his advancement when called to the bar. It 
was altogether a remarkable illustration of Roger North’s 
argument in behalf of the advantages to be derived from 
connexions originally formed from casual meetings in the 
hall of an inn of court. During the time when he was 
keeping his terms, it was his lot to dine more than once at 
the same mess with Mr. Parker, one of the sons of lord chief 
justice Macclesfield ; and his conversation was so agreeable 
as to produce from his neighbor an invitation to his father’s 
house. It is said, that about the same time the chief justice, 
being desirous of securing for his sons a companion, whose 
legal knowledge might be an assistance to them in their 
studies, applied to Mr. Salkeld to point out some young man 
of competent abilities for that purpose, and that Mr. Salkeld 
warmly recommended his pupil. Whether this took place 
before or after the first introduction of Yorke to his lordship 
does not appear ; but it seems most probable that the inquiry 
was made respecting Yorke himself, in consequence of his 
having been presented to lord Macclesfield. At all events, it 
is very certain that the young student had not long obtained 
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a footing in the house of the legal dignitary, before he 
secured to himself a very good place in his good graces. 
He was at that time, as indeed he remained long after- 
wards, distinguished for a certain pliancy, if not suppleness 
of manner, which possibly went far towards finding him 
favor in the eyes of his new patron. He had also the 
advantage of a handsome person, which he improved by 
strict attention to his dress, insomuch that some of his con- 
temporaries report him to have been the handsomest young 
man in England. Whether these minor recommendations, 
or the more elevated qualities of talent and proficiency in 
his studies, had the greatest weight with lord Macclesfield, 
the favorable impression he had first made was so well 
improved, that the result was a degree of friendship, and of 
almost paternal attachment, to which, it has already been 
intimated, the success of Yorke’s after career might chiefly 
be attributed. 

On the 27th of May, 1715, Yorke was called to the bar. 
Possessed as he was of much more ample stores of legal 
knowledge than falls to the lot of most lawyers of his years, 
and having the cordial support of a very eminent solicitor, 
besides the avowed favor and patronage of lord Macclesfield, 
he acquired at the very outset an extensive practice; and 
it is not to be supposed that his rapid and extraordinary 
success was looked upon without jealousy by the other 
members of the bar. Indeed the favoritism of lord Maccles- 
field was so conspicuous, even in court, that they might 
well feel themselves offended and aggrieved by it. Serjeant 
Pengelly, one day, was so much irritated by an observation 
which fell from his lordship, that he threw up his brief, and 
openly protested he would no longer practise in a court 
where it was evident that Mr. Yorke was not to be answered. 
Some time after the resignation of the great seal by the earl 
of Cowper, lord Macclesfield was promoted to the woolsack 
(1719) ; and his influence, no longer confined to a court of 
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law, was exerted to procure his young favorite a seat in the 
house of commons. Accordingly, within four years after 
his first appearance in Westminster Hall, Yorke took his 
seat as member for Lewes in Sussex, the whole expenses of 
his election being defrayed by the ministry, among the par- 
tisans of whom he of course enrolled himself. 

The bench did not fail to share in the astonishment occa- 
sioned by his extraordinary professional success. Judge 
Powis in particular was amazed at such a phenomenon. 
His lordship was much more notorious for certain peculiari- 
ties of manner and speech, than for penetration or clearness 
of intellect: so much indeed was he generally thought to 
be deficient in the latter qualification, that the duke of 
Wharton inditing a copy of verses, wherein he adopted the 
hackneyed mode of expressing his affection for his mistress 
by protesting that, when this, and that, and the other im- 
possible event should occur, then and no sooner should he 
cease to adore her, did not hesitate to include among his 
enumeration of impossibilities that of judge Powis’s sum- 
ming up a cause without a blunder. ‘This ornament of the 
bench, then, being determined to discover, or rather think- 
ing he had already discovered, the cause of Yorke’s success, 
appealed to the successful barrister himself, to learn whether 
he had arrived at the right solution of the mystery. ‘ Mr. 
Yorke,” said he, at a dinner party composed chiefly of 
members of his own profession, ‘‘ I humbly conceive you 
must have published some book or other, or must be on the 
point of publishing one; for look, do you see, there is 
scarcely a case before the court, but you hold a brief for 
either plaintiff or defendant.” It may readily be supposed 
this explanation surprised the person appealed to, no less 
than the extraordinary circumstance it was meant to ac- 
count for had at first surprised the judge. Yorke, however, 
not perhaps altogether displeased at the opportunity of 
quizzing his lordship, replied, ‘‘ that in fact it was his 
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intention to publish a book.” Powis, all elate with this 
discovery, eagerly demanded to be informed of the subject. 
The other, keeping up the joke, answered that he was put- 
ting Coke upon Littleton into verse. A specimen was now 
called for. Yorke endeavored to excuse himself, on the plea 
that he had made little progress in his work, but his lord- 
ship would hear of no denial. Accordingly, finding himself 
compelled to recite a distich or two, he could not refrain 
from taking the opportunity of ridiculing some of the impor- 
tunate dignitary’s peculiarities of phraseology, and immedi- 
ately rapt out with solemn emphasis: 


“ He that holdeth his lands in fee 
Need neither to shake nor to shiver, 
I humbly conceive ; ‘ for look, do you see,’ 
They are his and his heirs for ever.” 


The foundations of his fortune were now so securely laid, 
that he might without imprudence think of contracting a 
matrimonial alliance. At the house of sir Joseph Jekyll, 
then master of the rolls, he had met and admired the young 
widow of Mr. William Lygon, of Madersfield, in Somerset- 
shire. She wasa niece of lord Somers, who was her mother’s 
brother, and also of sir Joseph, who had married another of 
his lordship’s sisters. Her father, Mr. Charles Cocks, was 
a country gentleman of good estate, residing at Worcester ; 
and to him the suitor was referred for his consent to the 
match. Accordingly, having surrendered his chambers in 
the Temple, (May, 1719) in contemplation of the approach- 
ing union, to which he could see no probable obstacle, he 
shortly after presented himself at Worcester, and made 
known his errand to the gentleman whom it was his wish 
to call father-in-law. Mr. Cocks received him with polite- 
ness, and having perused the recommendatory letter of his 
brother-in-law, sir Joseph Jekyll, wherein Mr. Yorke was 
represented as a highly eligible match for his daughter, he 
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forthwith requested to see what in his opinion constituted 
the main evidence of the aspirant’s eligibility, namely, his 
rent-roll. To his infinite surprise, Mr. Yorke had no such 
document to show. ‘The case seemed an extraordinary 
one ; and not being able to understand what qualities could 
make amends for the want of land and title-deeds, he im- 
mediately wrote to the master of the rolls, demanding to 
know on what ground he could presume to recommend for 
a son-in-law, a man who had no rent-roll to produce. Sir 
Joseph Jekyll, in his answer, made it clear that it was pos- 
sible to hold some rank in society, and even to possess some 
wealth, without being master of those parchments which 
the country gentleman seemed to consider the only unde- 
niable tokens of fortune and respectability ; and he concluded 
by advising Mr. Cocks not to hesitate a moment in accept- 
ing the proposal made him, as Yorke would at that time 
consent to marry his daughter with a portion of six thousand 
pounds, whereas in another year he would probably not be 
contented with less than three or four times that sum. 
This explanation had the desired effect, and the marriage 
accordingly took place. 

The connection derived from this alliance probably influ- 
enced Yorke in the choice of a circuit, his practice having 
been till that period confined to Westminster Hall. ‘The 
next spring he appeared upon the western circuit, and in 
spite of his recent standing, was employed there as exten- 
sively in proportion as he had been in London 

That this should excite the envy as well as the surprise 
of the bar, is not to be wondered at. But new favors of 
fortune awaited Yorke, such as even the penetration of 
judge Powis might scarcely have foreseen as the conse- 
quences of the forthcoming work. He was called up to 
town before he had completed his first circuit, to be made 
solicitor-general (March 23, 1720), being thus at the early 
age of twenty-nine, and within five years after his call to 
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the bar, promoted to an office which is generally supposed 
to require not only approved talent and knowledge of the 
law, but a much greater share of experience than can fall 
to the lot of one so young, both in years and practice. 
Much dissatisfaction was testified among the seniors of the 
bar, at this appointment, the more eminent among them, 
not without reason, considering they had much stronger 
claims to the possession of the vacant post; and those who 
had not the same personal reasons for displeasure, being 
still nettled at thus finding themselves outstripped in the 
race of preferment by so youthful a competitor. Besides 
the envy and the odium which so marked an instance of 
favoritism could not fail to awaken among his professional 
brethren of the bar, the new solicitor-general had to con- 
tend against another and a more serious prejudice, the 
mistrust of his clients. However he might have distin- 
guished himself during the former part of his career, still 
his employment had been of course almost entirely that of 
a junior counsel ; and though in that capacity he had never 
failed of discharging his duty, both with credit to himself 
and advantage to the party in whose cause he was retained, 
still it was to be supposed that many who had been glad to 
avail themselves of his talents when they were backed by 
the experience of older men, would naturally hesitate before 
they committed their interests entirely to the custody of an 
advocate of five years’ standing. Professional etiquette 
forbade him to appear in a cause except as the leading 
counsel; and those who best knew the advantages of expe- 
rience in a leader, were most reluctant to engage him as such. 
Thus, nothing but a very extraordinary share of ability and 
of legal knowledge could have saved him from the loss of 
his private practice ; and, had he not found opportunities of 
showing that he possessed both, his appointment to the soli- 
citorship, far from being the source of additional honor and 
emolument, could not but have been very materially preju- 








12 Life of Lord Hardwicke. [April, 


dicial to his pecuniary interests, as well as to his reputation. 
It was not long, however, before he made it evident that he 
was equal to the duties of his new station. His talents, 
instead of being lost in the wider sphere wherein they were 
called upon to act, expanded in proportion as the demands 
upon them were greater. By these means the prejudice 
which had at first been conceived against him, on ac- 
count-of his youth, was gradually dispelled, and before long 
his practice became more extensive than ever; the marked 
favor of the chancellor, and the affability of his own deport- 
ment, particularly his courtesy towards the attorneys of the 
court, contributing no doubt, as well as his acknowledged 
ability, to render him a popular counsel. 

In the discharge of his public duty as solicitor-general, he 
was not less eminently successful than in the management 
of private causes. ‘The trial of Christopher Layer for high 
treason, in November, 1722, afforded him an opportunity, 
which he did not neglect, of making a splendid display of 
his powers, both as a lawyer and an orator. The task of 
answering the legal objections urged in favor of the prisoner 
was delegated to him. His reply, which was of course in 
great measure unpremeditated, occupied two hours. Very 
little of it, except the heads of the arguments he employed, 
is preserved in the state trials; but we are assured that the 
manner in which, after recapitulating and confuting all the 
topics that had been advanced in behalf of the accused 
party, he finished by summing up the whole body of the 
evidence, so as not to leave a doubt on the minds of either 
the jury or the court, was the theme of universal admira- 
tion. His speech was, indeed, allowed to be a masterpiece 
of argumentative eloquence. Layer, it is well known, was 
condemned to be hanged ; but the execution of the sentence 
was deferred from time to time until the spring of the fol- 
lowing year, in the hope that he might be induced to give 
evidence against the bishop of Rochester, and certain other 
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accomplices supposed to be implicated in the plot laid for 
the restoration of the Pretender. ‘This expectation, how- 
ever, being disappointed, a bill of attainder was brought 
(May 1723) against the suspected parties. Bishop Atter- 
bury was deprived of all his offices and sent into banish- 
ment; John Plunkett, and George Kelly, the other accesso- 
ries, were sentenced to confinement during his majesty’s 
pleasure. 'The solicitor-general is said to have displayed 
considerable talent in the bringing forward in parliament 
the bill against the last mentioned of these persons, who 
was imprisoned in the ‘Tower, whence he contrived to make 
his escape about thirteen years afterwards. 

Yorke had received the honor of knighthood a few months 
after his appointment to the office of solicitor-general. In 
February, 1724, that is, after he had retained the solicitor- 
ship somewhat less than four years, he was promoted to the 
rank of attorney-general, being succeeded in his former 
office by sir Clement Wearg. He was now fully launched 
into the stream of preferment, and could dispense, for the 
future, with the favor and the patronage of the chancellor, 
to whom he had hitherto been indebted for his advancement. 
It was well for him that this was the case; for he had been 
little more than a year established in his new office, when 
the gross corruption of lord Macclesfield brought on the 
impeachment in consequence of which he was deprived of 
the great seal. As attorney-general, it was sir Philip 
Yorke’s duty to assist the managers of the house of com- 
mons in making good their charge. But his intimacy and 
connection with the accused were so well known, that he 
succeeded, though not without some difficulty, in procuring 
himself to be excused from so painful a task; and though 
decency forbade him to undertake the defence of his former 
patron, or, indeed, to appear at his trial in any other capa- 
city than that of his principal accuser, he found means to 
reconcile decorum with gratitude, by rebutting in the house 
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of commons the personalities of the fallen dignitary’s most 
inveterate enemies, particularly of serjeant Pengelly. Lord 
Macclesfield was, however, fortunate that he lived in an 
age when very many members of either house had excel- 
lent reasons for regarding corruption as by no means an 
unpardonable sin; so that the clamor against him was not 
so loud as his frauds and his extortions were well worthy 
to raise. ‘The fine of thirty thousand pounds, which was 
the punishment awarded him by his fellow peers, was but 
a small portion of the sum he had amassed by his pecula- 
tions ; and to the disgrace of the time, his conviction neither 
debarred him from the countenance of the great, nor even, 
if report speaks true, from the favor of the court. 

Of sir Philip Yorke’s general conduct as one of the law 
officers of the crown, lord Chesterfield speaks in the fol- 
lowing terms :—‘‘ Though he was solicitor and attorney- 
general, he was by no means what is called a prerogative 
lawyer. He loved the constitution, and maintained the just 
prerogative of the crown, but without stretching it to the 
oppression of the people. He was naturally humane, mod- 
erate, and decent; and when, by his employments, he was 
obliged to prosecute state criminals, he discharged that duty 
in a very different manner from most of his predecessors, 
who were too justly called the bloodhounds of the crown.” 
Horace Walpole has given him a very different character ; 
but he has taken so little pains to disguise his prejudices 
with regard to most of those he is pleased to vituperate, and 
in particular his rancorous and inveterate hatred against 
Yorke, that his testimony would be of little or no weight, 
even were it not contradicted by irrecusable evidence, and 
in some instances by his own admissions. ‘Thus, in speak- 
ing of an after-period of this great lawyer's life, when, as 
lord high steward, he presided at the trial of the rebel lords 
who had taken arms in the service of the Pretender, he tells 


us that his demeanor towards the noble prisoners was that 
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of a low-born upstart, proud of an opportunity to evince his 
loyalty by insulting his fallen superiors. But this accusa- 
tion is entirely disproved by the very full and minute report 
of the proceedings, wherein, though every word he uttered 
seems to be noted down with scrupulous accuracy, we find 
nothing to corroborate the charge. It is evident, that lord 
Orford was not sufficiently on his guard against the danger 
to which those who deviate from truth are continually run- 
ning the risk of exposing themselves, namely, that of unwa- 
rily betraying their own general want of veracity, by an 
occasional adherence to real facts wholly incompatible with 
the imaginary occurrences they have chosen to invent. In 
one part of his memoirs, for example, he plainly declares of 
lord Hardwicke, that ‘‘ in the house of lords he was laughed 
at, in the cabinet, despised:”’ but the very same work affords 
us many previous instances, which, by the author’s own 
showing, make it very plain that his opinion was of consid- 
erable weight in either place. ‘This is a tolerable illustra- 
tion of the proverbial aphorism, that a good memory is 
particularly necessary to those who have little regard to 
veracity. 

Although Yorke had owed his first introduction into par- 
liament principally to the offices of his early patron, lord 
Macclesfield, it is believed that he was more directly in- 
debted for it to the favor of the duke of Newcastle. At all 
events, it is certain that he attached himself very early in 
his career to this powerful nobleman, of whose influence in 
the councils of the nation, he afterwards did not fail to avail 
himself. A connection with the family of the Pelhams led 
to one with sir Robert Walpole, so that he secured to him- 
self the support of a party which, for his singular good 
fortune and its own, though, perhaps, not equally so for 
that of the country, contrived to keep itself in power till he 
had arrived at an age when power was, or might well be, 
indifferent to him. ‘Thus, while some of his legal competi- 
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tors were impoverished by the heavy charges of their elec- 
tions, his own fortune never suffered from any such cause 
of expenditure. Whether he sat for Lewes or for Seaford, 
he was invariably returned under the auspices of the minis- 
try, without either cost or trouble. 

After having held the office of attorney-general during 
nearly ten years, an opportunity offered itself for further 
promotion. ‘The great seal was resigned in October, 1733, 
by lord King, who had succeeded the earl of Macclesfield 
on the woolsack: and the chief justiceship of the king’s 
bench was vacant at the same time by the death of lord 
Raymond. It was generally expected, that, according to the 
usual forms of precedence, the higher of these offices would 
be offered to Yorke, and that the place of chief justice 
would fall to the share of Mr. Talbot, the solicitor-general. 
It proved, however, otherwise. Mr. Talbot, having devoted 
himself more exclusively than his colleague to chancery 
practice, was held to be, if possible, still more eligible as a 
chancellor than the attorney-general, the duties of whose 
office had latterly caused him to be employed much more 
generally in the common law than in the equity courts, and 
had consequently qualified him in a greater degree for pre- 
siding in the king’s bench. 'T'albot was ambitious, and so, 
no doubt, was Yorke; but the ambition of the latter was 
very much qualified and tempered by prudence, and if he 
thirsted after eminent dignities, he was still more desirous 
that they should be permanent and secure. Now the chan- 
cellorship, he well knew, though a place of higher dignity 
and emolument than that of chief justice, was held by a 
much more precarious tenure. He was, consequently, not 
altogether indisposed to give up his pretensions to a seat on 
that unsteady pinnacle of legal preferment, the woolsack ; 
the rather that he would resign them in favor of one with 
whom he lived on terms of the strictest friendship and inti- 
macy. ‘There only remained one obstacle to be got over. 
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The predominant foible of Yorke’s character was the love 
of money; and it was with difficulty he could make up his 
mind to forego his claims upon one place, for the sake of 
putting up with another much less lucrative. ‘This objec- 
tion was, however, obviated by sir Robert Walpole. He 
offered to increase the salary of Yorke, as chief justice, from 
two thousand to four thousand pounds a year, (the salary 
then, and indeed till very lately, forming only a small por- 
tion of the emoluments of the oflice;) and upon Yorke 
refusing to accept this augmentation as a distinction per- 
sonal to himself, it was made permanent to his successors 
on the bench. ‘This compromise, together with the promise 
of a peerage, entirely reconciled the attorney-general to the 
loss of the chancellorship, which was accordingly conferred 
on the solicitor general, with the rank of lord Talbot. 
Yorke took his seat in the king’s bench, and was shortly 
afterwards called to the upper house by the title of baron 
Hardwicke, of Hardwicke, in the county of Gloucester. 

He retained the office of chief justice nearly three years 
and a half (7, 8, 9 and 10 Geo. 2,) during which period he 
did not fail to add largely to his former reputation. His 
colleagues in office were Lee (who succeeded him as chief 
justice), Probyn and Page. ‘The cases argued and adjudged 
by them have been collected and published by Mr. Lee of 
Gray’s Inn, whose single volume might serve as an honor- 
able monument of lord Hardwicke’s judicial ability, even 
were there no other testimony of it on record; not that 
any but a very imperfect idea can be derived from such a 
publication as this, of the copiousness of argument, or the 
elegance of illustration, much less of the graces of manner 
and diction, for which we are assured the lord chief justice 
was so eminently conspicuous. Of the extent of his legal 
knowledge, however, and the acuteness of his intellect, this 
book contains very sufficient evidence. Indeed, to preserve 
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the substance, and, as it were, to condense the essence of 
the legal arguments employed, has been, as it certainly 
deserved to be, tlie chief object of the author of these re- 
ports; though he might, perhaps, without prejudice to this 
the most important part of his task, have bestowed more 
attention on the minor accessories of uniformity of arrange- 
ment and of style. The cases bear evident marks of being 
not only written at different times, which, of course, they 
necessarily must be, but in some instances, published from 
the hasty notes taken in court, without the degree of care 
in the revision which would have been necessary to reduce 
them to the same uniform standard of concision or develop- 
ment. In some lord Hardwicke is made to deliver his 
judgment in the first person, in others he speaks in the 
third ; and some, as for example that of Holmes and Gor- 
don, are reported with such evident haste and negligence, 
that the first person and the third are indiscriminately em- 
ployed. Perhaps the best specimens, and those which may 
be supposed to give the most distinct idea of lord Hard- 
wicke’s style, are the cases on which he delivers the opinion 
of the court. 

Lord Hardwicke was so well satisfied with his situation 
as chief justice of the king’s bench, which, indeed, he filled 
with no less honor to himself than advantage to the coun- 
try, that upon the death of lord Talbot (February 14th, 
1737), he testified considerable reluctance to resign it for 
the chancellorship. Sir Robert Walpole was anxious to 
have him placed on the woolsack, and he combated all the 
objections of the unwilling judge, with the earnestness of a 
man bent on carrying his point. Still his arguments ap- 
peared to produce little or no effect. The expediency of 
giving up that which was certain and secure, for the sake of 
being put in possession of what was unstable and _precari- 
ous, could not be made clear to the comprehension of the 
chief justice, and he persisted in declaring himself averse 
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from the change. The minister had exhausted all his 
topics of persuasion. He now appealed to the jealousy of 
his listener, a weakness of which he well knew him to be 
very susceptible, and threatened, in case of his ultimate 
refusal, to give the great seal to the eminent chancery bar- 
rister, Mr. Fazakerly. Lord Hardwicke, half alarmed, and 
half inclined to doubt whether sir Robert Walpole was in 
earnest, represented to him that Fazakerly was, without 
question, an avowed tory, and for aught he knew a jaco- 
bite. “I am very well aware of that,’’ coolly replied the 
experienced maker of political proselytes, ‘‘ but if by one 
o'clock” (laying his watch upon the table) ‘you have 
not accepted my offer, by two, Fazakerly shall be lord 
keeper of the great seal, and one of the stanchest whigs in 
England.” This stroke was decisive. The given time had 
not expired before lord Hardwicke had made up his mind, 
and consented to be elevated to the highest judicial dignity 
in the country. One of the chief causes of his reluctance to 
quit his post in the king’s bench, at that particular period, 
was, that the office of chief clerk of that court was then ex- 
pected shortly to become vacant; and as the chief justice 
had the power of granting it for two lives, by retaining his 
place he would be enabled to make a handsome provision 
for some member of his own family. Sir Robert Walpole 
was willing to do away with this objection, by buying up 
the life interest of Mr. Ventris, then the actual chief clerk, 
and annexing the grant of the office to the chancellorship. 
Lord Hardwicke, however, very properly refused to de- 
prive the future chief justice of the privilege for his own 
personal advantage, and the difficulty was finally got over, 
by a promise of that tempting ministerial bait, the reversion 
of a tellership of the exchequer, which was to be given to 
his eldest son. 

Sir Robert Walpole himself, accompanied by the lord 
president of the council and several of the other principal 
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officers of state, attended the new chancellor at the ceremony 
of his taking the oaths and his seat. It is a remarkable 
circumstance, that on the same day (February 17th,) after 
having sat for some time in the court of chancery, lord 
Hardwicke adjourned to the king’s bench, and there took 
his place as chief justice, to give judgment in a case of im- 
portance, which had previously been argued before him: 
thus uniting the functions of an equity with those of a com- 
mon law judge, and enjoying the singular honor of presiding 
in the two highest courts of the kingdom within the space 
of a few hours. 

One of the first duties which in his new station he was 
called upon to fulfil was by no means an agreeable one; 
though he derived from it the assurance, that his abilities 
and his integrity were held in as high estimation by the 
chief of the opposition party, as by the king and his minis- 
ters. About the time when he was called upon to take his 
seat in the court of chancery, the attention of the public 
was engrossed by an open rupture between his majesty and 
the prince of Wales, the latter of whom had long been at 
variance with his father. It was occasioned principally by 
the concealment of the princess’s pregnancy, of which, 
although she had been twice supposed to be on the point of 
delivery, no notification whatever had been given to the 
king. ‘This and other breaches of respect determined his 
majesty and the ministers to send to the prince, in the name 
of his royal father, a severe message of reprimand; and it 
was decided that lord Hardwicke should be one of the 
bearers of it. The prince of Wales received the deputation 
with much affability, and was particularly attentive to lord 
Hardwicke, to whom he made many flattering compliments 
on his recent promotion. 

In quitting a court of common law for a court of equity, 
lord Hardwicke did not labor under the disadvantages 
which both before and since his time have attended some 
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chancellors similarly removed. Neither had his education 
been confined to one exclusive course of study, nor had his 
practice been limited exclusively to one court. In the office 
of an eminent solicitor, his attention was most probably 
divided between the business of. the common law, and that 
of chancery; and as his professional prospects during the 
greater part of his studentship were in all likelihood unde- 
cided, it is natural to suppose, that he would be equally 
anxious to qualify himself for either department circum- 
stances might afterwards point out as most eligible. After 
his call to the bar, he could not fail to experience the advan- 
tages of this double store of knowledge. 'The circumstance 
of his patron, lord Macclesfield, being promoted to the wool- 
sack, had the effect of confining his practice, at first, in a 
great degree to the court of chancery; and the duties of his 
ofticial appointments afterwards obliged him to devote a 
considerable part of his attention to the king’s bench. For 
either situation he was equally well qualified. His removal 
from the king’s bench to the chancellorship was therefore 
not attended with that inconvenience, either to himself or to 
the public, which has frequently and justly been made the 
subject of complaint, when mere common lawyers have been 
placed upon the woolsack ; and perhaps still more justly, 
when chancery barristers have been called upon to fulfil 
duties so foreign to their professional studies and habits as 
those of a common law judge. 

It was in the court of chancery that lord Hardwicke fur- 
nished the longest and most glorious portion of his profes- 
sional career. It was his singular good fortune to fill the 
highest legal station in the kingdom during nearly twenty 
years; a space of time longer than it has been the lot of any 
single individual to occupy it, with the exception of lord 
chancellor Egerton among those who have preceded him, 
and of lord Eldon among his successors. Very few, even 
of those who have held the same office during a much 
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shorter period, have escaped in an equal degree the envy 
and the evil report of their contemporaries. His integrity 
no one ever called in question: his talents were beyond the 
reach of censure: and those who made it their business to 
discover faults in his character, were obliged to dwell upon 
such minor blemishes as detracted but little from the emi- 
nent qualities, which even his enemies could not refuse to 
acknowledge. ‘The wisdom of his decrees was the theme 
of universal eulogy. The only failing which the most 
captious could pretend to detect in his judgments was, that 
he sometimes betrayed an inclination rather to base them 
exclusively on the foundation of pure reason, than to frame 
them according to the strict tenor of the positive regula- 
tions by which that reason ought to be modified and con- 
trolled. The accusation is a general one, and one that it 
might at present be equally difficult to refute or to substan- 
tiate. Even admitting it to be well founded, it would pro- 
bably with many still remain a question how far such a 
charge should be made a subject of reproach, and how far 
of praise. For, when it is considered that originally, the 
peculiar province of the court of chancery was to admin- 
ister redress for such grievances as did not come under the 
cognizance of the common law; that it was intended also 
to obviate the hardship, and in some cases the injustice, 
which cannot always be either avoided or remedied by a 
severe adherence to the letter of established rules, it may 
fairly be asked, whether the too great multiplication of re- 
strictions on the discretionary powers of the chancellor be 
not calculated to defeat the object, for the accomplishment 
of which his jurisdiction was first created. ‘That some and 
even many restraints must be laid on the mere discretion 
of any officer of justice, is what no speculative lawyer will 
venture to controvert, any more than a practical one will 
deny that many are actually imposed on an English chan- 
cellor. ‘The chancery, as Bacon very aptly observed on 
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taking his seat there, is ordained to supply the law, not to 
subvert the law. We have so far improved upon this 
maxim that, at present, he who presides in that court may 
well profit by the admonition which the same great man 
gave to serjeant Hutton, when he was appointed judge of 
the Common Pleas,—that he should draw his learning out 
of his books, not ont of his brain. Indeed the system 
which, in the technical language of our jurisprudence, is 
called equity, is now little, if at all, less accurately circum- 
scribed by known rules and precedents, than the not very 
different system which, in contradistinction to it, we em- 
phatically term /aw. But its limits were far from being so 
minutely traced, at the period when lord Hardwicke was 
called to the woolsack. If the comparison be not too fan- 
ciful, we may liken the different state of the equity of that 
day from the equity of our own time to the different condi- 
tion of certain suburbs of the metropolis at the same 
periods. Where the passenger now finds his path clearly 
marked out by long rows of houses, which prevent him 
from swerving to the right or to the left, except at known 
and definite intervals, he might then, in many places, pur- 
sue his way as he listed among fields and pastures, unre- 
strained except here and there by some isolated building. 
In the same manner, where an equity judge of the present 
day is hedged in by rules and precedents, so that it is not 
at his option to adopt the course he pleases, he might then 
occasionally find himself in a situation where his path was 
much less confined. Now itis an undisputed fact, that a 
very considerable proportion of the precedents which at 
present serve at once as guides and as restraints, both to 
direct and to control the judgment of the chancellor, were 
created by lord Hardwicke himself. It has already been 
remarked, that there would be great difficulty in ascertain- 
ing to what precise extent he took upon himself to overstep 
the boundaries marked out by his predecessors; but those 
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who are the most inclined to consider the so doing a serious 
fault, and to believe him guilty of it, must at least admit 
that he has amply atoned for his error, by contributing so 
much to prevent his successors from falling into a similar 
one. 

A point on which he is much more open to censure is, the 
indifference with which he tolerated in his court grievances 
it certainly was in his power to palliate, if not wholly to 
remedy. At least, it unquestionably was his duty to make 
some attempt towards the redress of them; and that he 
neglected to do so, is assuredly a stain upon his judicial 
character. Faults of omission, it is true, are generally 
looked upon with much more indulgence than those of 
actual commission ; but where a duty so imperious is wil- 
fully and designedly neglected, where that neglect is cer- 
tainly occasioned in part by unworthy motives, and where 
it is productive of incalculable mischief and injury to a 
very large portion of the community, too much severity of 
animadversion can hardly be lavished upon it. As early 
as the year 1733, that is, before lord Hardwicke was ap- 
pointed chancellor, a commission had been appointed for 
inquiring into certain abuses of the court of chancery. 
The result of their researches was not, however, made 
public till 1740, when he had presided for some years in 
that court. During this period he ‘had taken a part in the 
proceedings of the inquiry; and his signature is accord- 
ingly affixed to the report. As this production laid open to 
public view some of the numerous abuses of which the 
effects had long been the theme of general discussion and 
complaint, and which, indeed, had given rise to the publi- 
cation of several works on the subject, it is impossible that 
lord Hardwicke could have been ignorant of the evils oc- 
casioned by them. That he was eminently qualified to 
perform the ordinary duties of his station, is a sufficient 
proof that he had all the necessary information which 
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might enable him io detect and to remedy the causes of 
those evils. That some effort of this kind was expected 
from him, he seems to have been fully aware; and three 
years after the publication of the report, he issued an order 
for the regulation of some trivial matters connected with 
the practice of the court, and particularly regarding the 
fees of solicitors. But had this been put forward as an 
attempt at reform, it would have been looked upon as no- 
thing short of an absolute mockery ; and, indeed, the chan- 
cellor acknowledged at the time, that he merely issued the 
regulations as a temporary measure, until some more effect- 
ual provisions could be sanctioned by the legislature. 
Now, those provisions were never made nor attempted to 
be made. For this, the chief blame must rest with lord 
Hardwicke, who, knowing and acknowledging the neces- 
sity of reform, having fully sufficient power and influence 
to effect it to any extent he might think fit, and having 
moreover thus pledged himself that it should be effected, 
presided for twenty years in the court, without using the 
slightest endeavor to fulfil his promise. It will not tend to 
lessen the odium deservedly attached to such a mode of 
conduct, that the only probable motive which can be as- 
signed for it, is avarice; in other words, that he abstained 
from suppressing abuses, because those abuses were profit- 
able to him. 

But however deep a blot this may appear in the character 
of a chancellor, it is necessary to dismiss all thought of it 
from our minds, when we undertake to examine the merits 
of his decisions. ‘The manner in which he acquitted him- 
self of the ordinary duties of his office must be estimated, 
not according to what the state of the court of chancery 
ought to be, or what he himself might have made it, but 
according to what it actually was. It is not to be wondered 
at, if disappointed suitors or envious enemies should have 
made it a charge against lor] Hardwicke that he was not so 








26 Life of Lord Hardwicke. [ April, 


expeditious in delivering his judgments, as the impatience 
of the former or the malignity of the latter could have de- 
sired. But when we find that impartial and disinterested, 
not to say competent, judges have dwelt with admiration 
on his mode of conducting the business of the court, and 
especially (considering the obstacles that stand in the way 
of expedition,) on the despatch with which it was disposed 
of, we may safely reject this imputation as frivolous and 
unfounded. It is the lot of those who occupy eminent sta- 
tions, to be constantly exposed to calumny and misrepre- 
sentation ; and the watchful eye which the English public 
ever keeps on the officers of the law, is very often led to 
see their failings through an exaggerated medium. ‘“‘ Bread 
and water,” says the amiable and learned sir John Wilmot, 
‘‘are the nectar and ambrosia, when contrasted with the 
supremacy of a court of justice; and all will be inclined 
to agree with him who are either too sensitively alive to 
the influence of vulgar clamor, or cannot find consolation 
for it in the consciousness of their own abilities. ‘The fact 
is, that popular outcry on such a subject as this is not 
worthy of much regard. It may be considered a proof that 
there are faults in the system against which it is raised, but 
not that the fault lies with one particular person. When 
we find that the average number of bills filed in the court 
of chancery, while lord Hardwicke presided there, fell 
very little short of two thousand, we cannot in reason feel 
much surprised that there should have been an arrear of 
cases on the list, and that some delay should have taken 
place before each cause could find a hearing. In order to 
estimate the degree of ability with which any functions are 
performed, it is necessary first to know what those func- 
tions are, and what is the difficulty of executing them. 
Now, with regard to the chancellor, this is what none but 
lawyers are fully acquainted with, and therefore none but 
lawyers can appreciate the judicial merits of a chancellor. 
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What may appear unaccountably tedious delay to those 
who can see no motives for any delay at all, may possibly 
be considered as extraordinary expedition by those who are 
aware of the utter impossibility of more speedy despatch. 
Nor should it be forgotten, that a hasty decision is likely 
to prove, in the end, a much longer method of disposing of 
a cause than a deliberate judgment. ‘I have seen,” said 
Bacon, “‘an affectation of despatch turn utterly to delay at 
length ; for the manner of it is to take the tale out of the 
counsellor at the bar his mouth, and to give a cursory 
order, nothing tending or conducing to the end of the busi- 
ness. It makes me remember what I heard one say of a 
judge that sat in chancery, that ‘he would make forty 
orders in a morning out of the way ;’ and it was out of the 
way indeed, for it was nothing to the end of the business. 
And this is that which makes sixty, eighty, an hundred 
orders in a cause to and fro begetting one another, and like 
Penelope’s web doing and undoing.” In the course of 
twenty years, during which lord Hardwicke presided in 
the court of chancery, three only of his judgments were 
appealed from, and those were afterwards confirmed by the 
house of peers. 

The ample stores of legal wisdom which he furnished to 
the world, while he presided in the court of chancery, are 
treasured in the reports of Atkyns and of Vesey senior. 
The first volume of the former was published the year after 
lord Hardwicke had resigned the seal. ‘The cases, instead 
of being classed according to the chronological order of de- 
cision, were placed under separate heads and titles after the 
manner of a digest; but this plan being generally disap- 
proved of, as less convenient for occasional reference, was 
discontinued in the next volume, (published in 1767,) 
wherein the usual mode of arrangement was adopted. Mr. 
Vesey’s work was not given to the public till 1771. It 
would be difficult to find in any age or nation, as the pro- 
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duction of a single man, a more various or comprehensive 
body of legal wisdom, than is contained in these volumes. 
Though upon the whole arranged with more care than the 
collection of Mr. Lee, they have not preserved the speeches 
of the chancellor with such accuracy as to convey a dis- 
tinct impression of the style of his elocution. But, however 
much we may regret ina literary point of view, the con- 
densed form in which the cases are published, if we look 
upon them as law reports, their conciseness certainly cannot 
be considered otherwise than a merit. 

In framing his judgments lord Hardwicke appears al- 
ways to have been anxious to bring the case within the 
scope of some broad general principle. This, however, he 
never effected by means of forced interpretations or fanciful 
analogies. He was always careful to support his opinion 
by the authority of legal precedents, in the selection and 
application of which he was particularly happy. Again, 
his regard for principles never betrayed him into the dan- 
gerous practice of giving his own judgments in such loose 
and general terms, as might extend their authority too far. 
It was his invariable practice to express himself in the 
most guarded terms, and to mention distinctly the qualifi- 
cations and restrictions with which he meant his opinion to 
be received; so that his judgments were effectually pre- 
vented from acquiring, as precedents, a wider application 
than it was his original design to give them. For illustra- 
tion and, in the absence of other authorities, for a guide in 
his arguments, he frequently had recourse to the civil law, 
with which, like his illustrious contemporary Mansfield, 
though not perhaps in so great a degree, he had familiarized 
himself, and for which, in common with all who have ever 
made it their study, he entertained the highest respect. 
When he delivered his opinion on any case of importance, 
he was so far from wishing or attempting to pass over the 
objections which had been suggested by those who argued 
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on the opposite side, that he frequently repeated them in 
such a way as to give them greater force than had been 
claimed for them at the bar. The masterly manner in 
which he afterwards refuted them generally called forth the 
admiration and extorted the assent even of those who had 
originally propounded them. By the constant attention he 
always paid to the speeches of the bar, he acquired, during 
the progress of the cause, a mass of information, of which 
he did not fail to find the advantage in drawing up his 
judgment. He did not affect to be above learning from 
any, even the youngest and most inexperienced, of the bar- 
risters who argued before him; and though it is to be sup- 
posed he often had to listen to the redundancies and super- 
fluities which too often disfigure the oratory of our courts, 
(perhaps the court of chancery more than any other) his 
courtesy and politeness always prevented him from testify- 
ing the slightest impatience. In this he differed from lord 
Mansfield, who, singularly affable and courteous as he was 
in his general behavior to the bar, did not always think 
himself obliged to keep up the appearance of attending 
strictly to the speakers. During a long reply, for instance, 
he would generally be, or appear to be, occupied with a 
newspaper; and at the close of the harangue, carelessly 
asking the orator whether he had finished, he would imme- 
diately proceed to charge the jury. It is true, his charges 
on such occasions often excited the wonder of his audience, 
so beautifully lucid was the arrangement of the arguments, 
so clear the statement of the facts, so plainly were the infer- 
ences pointed out. The whole court would be lost in amaze- 
ment, on finding that the judge, who had to all appearance 
been wholly inattentive to the arguments of counsel, did 
not omit a single one of any importance when he was sum- 
ming up. But while they were surprised and delighted by 
the display of such extraordinary abilities, there never failed 
to be one or two persons in court, who felt at least as much 
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dissatisfaction as the rest of the audience did pleasure: and 
those were the neglected orators. Lord Hardwicke never 
gave into this failing; for a failing it undoubtedly was, to 
whatever exhibitions of talent it may have given occasion. 
He was always careful, not only to listen with patience and 
attention to the bar, but what is sometimes of still greater 
importance, to make it appear that he did so; a practice 
which no judge, who has it at heart to be popular among 
his own profession, can safely neglect. 

In this respect, also, the evenness and placidity of his 
temper gave him great advantages. On no occasion was 
he ever betrayed into ebullitions of temper, such as, both 
before his time and since, have so often degraded the dignity 
of our courts of justice. The affability and the courtesy of 
his general demeanor towards the bar, and the solicitors of 
the court, to which he had been in ‘no small degree indebted 
for his professional advancement, was in no degree lessened 
when he had reached the summit of legal honors.' 

In private life he had been accused, not perhaps without 
reason, of occasionally displaying an undue assumption of 
superiority, which shewed that his dignity sat less easily 
upon him than if he had worn it from his birth. But 
whether he felt more anxious for popularity among the 
members of that profession to which he owed his eminence, 
or whether the tribute of respect due to his legal rank was 
more readily paid by them than by society, or whether that 


1An anecdote is related of him, which furnishes an excellent instance of 
his good natured attention to suitors, and his tact in administering an indirect 
rebuke to counsel. In a cause to which Mr. Cromwell was a party, the ad- 
vocate opposed to him thought fit to indulge in some very unwarrantable 
vituperation of that gentleman’s ancestry. Lord Hardwicke was aware that 
the representative of the family happened to be in court at the time, and 
begging the orator’s pardon for interrupting him, he expressed his fears that 
Mr. Cromwell might find himself inconveniently situated outside the bar, 
inviting him, at the same time, to take a seat on the bench. It is needless to 


add that when the speech was renewed, it was in a very different tone. 








1841.] Life of Lord Hardwicke. 31 


he felt less of embarrassment, and a more complete self- 
possession in court than out of it, he certainly never shewed 
any signs of haughtiness there; and the placid urbanity of 
his manners towards those who attended in Westminster 
hall, lent an additional grace to the elegance of his diction, 
the profundity of his learning, and the acuteness of his 
judgment. 

From what has been said of lord Hardwicke’s eloquence, 
it may be inferred, that he was more calculated to shine as 
an orator on the bench than in parliament. In the latter 
place, so long as his subject required nothing more than per- 
spicnous statements and forcible arguments, he commanded 
as much attention and as much admiration as in a court of 
justice. The most eminent statesmen and orators of his 
time have indeed likened him, when speaking, to the per- 
sonification of public wisdom delivering instruction. But 
in a public assembly wisdom itself is not all-sufficient; in- 
deed we naturally connect with wisdom the ideas of calm- 
ness and consideration, which it need scarcely be said are 
not always consistent with the warmth of debate. To 
form a distinguished parliamentary orator, many of the 
same qualities, no doubt, are necessary, as those which are 
requisite for a judicial one: but others must be added. 
The one may be compared to a mariner, who sails through 
unruffled waters, and encounters none but gentle breezes; 
the other holds his course over a troubled sea, filled with 
rocks and quicksands, and eddies, and whirlpools; he has 
to guide his bark through all these perils, in spite of a 
heavy wind that is continually shifting its quarter, and 
blows alternately from every point of the compass. This 
situation calls not only for all the skill and the experience 
of a practised navigator, but for the energetic promptitude 
of thought and of action, the undaunted courage, and the 
mixture of boldness and of caution, which many a prac- 
tised mariner wants. In like manner, for him who trusts 
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himself to the stormy sea of public debate, the acuteness of 
judgment, the profoundness of thought, and the facility of 
elocution for which lord Hardwicke was distinguished, are 
not alone sufficient to ensure success, especially if it be 
true, as lord Chesterfield expressly says, and as there is no 
reason to doubt, that his oratory savored somewhat of the 
pleader. Argument, however sound, expressed in language 
however elegant, is not always sure of producing an effect 
in such assemblies as our houses of parliament, unless it 
be occasionally accompanied not only by wit and satire, 
but by vehemence of declamation, and even of gesticula- 
lion, greater perhaps than strict taste would warrant, in 
addressing a different auditory. If this be in some degree 
true of our parliament, even at this day, it certainly was 
much more so in the time of Hardwicke, when oratory had 
more influence, and mere argument less than at present. 
The man who had not the sharp and ready weapon of 
satire at his command, whose very temperament forbade 
him from soaring into the region of impassioned eloquence, 
could not expect to hold a prominent place in the golden 
age of English parliamentary oratory, when in both houses 
speakers were held as second-rate, who at many other pe- 
riods might have aspired to the supremacy then yielded to 
no less a man than Chatham. 

In respect of political knowledge and judgment also, lord 
Hardwicke was far from holding a foremost rank. He cer- 
tainly appeared to much less advantage in the house of 
lords or at the council-table, than in the court of chan- 
cery; and yet, by a species of perversity by no means un- 
common, he rated or affected to rate his qualifications as a 
politician much higher than his ability as alawyer. ‘ Men 
are apt to mistake,” says lord Chesterfield, “or at least to 
seem to mistake their own talents, in hopes, perhaps, of 
misleading others to allow them that which they are con- 
scious they do not possess. Thus lord Hardwicke valued 
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himself more on being a great minister of state, which he 
certainly was not, than upon being a great magistrate, 
which he certainly was. All his notions were clear, but 
none of them were great. Good order and domestic details 
were his proper department: the great and shining parts of 
government, though not above his parts to conceive, were 
above his timidity to undertake.”” ‘This passage, and in- 
deed the whole of the character of lord Hardwicke by the 
same author, seems written in the spirit of truth and im- 
partiality. It may indeed be said of him, as it has been 
said in another sense and with much less truth of lord 
Mansfield, that his political career is not the portion of his 
life which his eulogists can dwell on with most compla- 
cency. It should be remembered, however, that a lawyer, 
who enters the arena of politics in competition with those 
who make politics their study and their profession, labors 
under a disadvantage almost as considerable as a politician 
who, without farther preparation than could be made in 
the leisure hours of his principal occupation, should quit 
one of the houses of parliament to take his seat at the bar 
or on the bench of one of the courts of law. 

It is not at present easy to form an estimate of lord Hard- 
wicke’s qualifications otherwise than from the report of his 
contemporaries. The measures adopted by the ministry 
during his chancellorship are no doubt recorded in the an- 
nals of the reign and are consequently open to criticism; 
but without some more private information, it is impossible 
to determine what share he had in the advising of them. 
The papers left by lord Hardwicke, which are now in the 
possession of his representative, comprise his confidential 
correspondence with the duke of Newcastle and Mr. Pel- 
ham. According to Mr. Coxe, to whose inspection they 
were submitted when he was writing the memoirs of the 
Pelham administration, they are a mine of valuable infor- 
mation as to the secret history of the time; but from the 
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few specimens preserved in that work, it would certainly 
be hazardous to attempt drawing any general conclusion, 
either as to his general ability or the responsibility that 
attaches to him. Horace Walpole says of him, that he had 
no knowledge whatever of foreign affairs, but what was 
whispered to him by the duke of Newcastle; and from 
another quarter we learn that the duke of Newcastle never 
took a single step without the advice of his most trusty 
counsellor, lord Hardwicke. It is probable that neither of 
these accounts is strictly correct. 

With regard to domestic policy, the principal measures 
that are supposed to belong entirely to the lord chancellor 
are, the bill for the abolition of heritable jurisdictions in 
Scotland, 1747; the act for the naturalization of the Jews, 
and the marriage act, both passed in 1753. The first of 
these was framed for the purpose of diminishing the feudal 
power of the chiefs and great landholders of Scotland, 
which had been found too dangerous in the recent rebellion. 
The chancellor introduced it at first into the house of 
lords; but it was there objected that as compensations were 
to be granted, it came within the rules of a money bill, and 
must, consequently originate with the commons. It was 
accordingly sent thither, and passed, though not without 
considerable opposition. ‘That which it encountered in the 
house of lords was comparatively trifling, and it was car- 
ried without a division. Lord Hardwicke’s manuscript 
notes of the debate have been preserved, and have fur- 
nished the account of it given in the fourteenth volume of 
Hansard’s Parliamentary History. "The measure itself was 
a prudent one, and well justified by reasons of policy. 

Of the two acts passed in 1753, that for the naturaliza- 
tion of the Jews excited so much clamor among all ranks 
and classes, that the ministry easily consented to repeal it 
in the following session. To have proposed an act calcu- 
Jated to promote religious toleration, and to remove civil 
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disabilities imposed on account of religious faith, does much 
more credit to lord Hardwicke, than the facility with which 
he yielded to the popular outcry against it. As to the act 
for the prevention of clandestine marriages, the existence of 
such abuses as are enumerated in it is sufficient proof that 
some legislative enactment of the kind had long been want- 
ing; and whatever may be the intrinsic merits of the 
statute, it is certain that he who conceived and brought it 
forward rendered a very signal service to the country. It 
may be instanced as an almost ludicrous example of the 
misrepresentation to which the motives of men in public 
life are liable, that lord Hardwicke was reported to have 
brought the subject before parliament, chiefly, if not solely, 
with the view of taking an effectual precaution against im- 
provident marriages among his own family. 

On the death of Mr. Pelham and the subsequent appoint- 
ment of his brother, the duke of Newcastle, to be prime 
minister (in the spring of 1754), among other promotions 
which took place, was that of the lord chancellor to a 
higher rank in the peerage. He was created earl of Hard- 
wicke and viscount Royston. It may appear somewhat 
extraordinary that these dignities were not conferred at an 
earlier period than when he had filled the eminent station 
of chancellor upwards of seventeen years. It is certain 
that the king was willing to confer it much sooner, and it 
is believed that a proposal to that effect was more than once 
made to him by the ministry; but either lord Hardwicke 
was till then averse from a higher elevation, or he thought 
fit to yield unresistingly to that species of influence, against 
which many other wise men, including Soerates himself, 
have found it a vain and hopeless task to contend. Lady 
Hardwicke’s consent could not be obtained. 

Her ladyship was a woman of most exemplary prudence, 
and, conscious, no doubt, of her eminent capacity for the 


management of her family concerns, she suffered no one 
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else to interfere with them ; not even her lord himself, who, 
as she used to remark, was indebted to her for his reputa- 
tion as chancellor, inasmuch as by taking especial care to 
keep his mind entirely free from household cares, she ena- 
bled him to give up its undivided energies to the duties of 
his official situation. Among the many praiseworthy quali- 
ties she displayed in the discharge of the functions she took 
upon herself, there was none more conspicuous than that of 
severe economy, a quality which indeed she carried to such 
a pitch, that most persons chose the word parsimony to 
convey an idea of it. Now, if she practised this virtue 
with regard to the most trivial of her household concerns, it 
was not to be supposed she would neglect to exert it in an 
affair which mothers are wont to consider a very important 
one, namely, the marriage of her daughters. So long, she 
used to say, as they were simply the misses Yorke, no 
suitors who might solicit the honor of their alliance would 
think of insisting upon a larger fortune than ten thousand 
pounds; but if they became lady Elizabeth and lady Mar- 
garet Yorke, no less a sum than twenty thousand would 
probably be expected. Accordingly, their father, who was 
of a character to appreciate such reasoning as this, was 
forbidden to aspire to the honors of an earldom until such 
time as the young ladies should become wives. ‘The eldest 
being at length married to the celebrated navigator, lord 
Anson, and the youngest to a son of sir Gilbert Heathcote, 
all impediments to his promotion were removed. 

This new accession of rank, however, could add nothing 
to the extent of his weight and influence in the house of 
lords, which is said to have exceeded that of any other 
nobleman in the kingdom. His high personal character, 
his eminent station, and his intimate relations with the 
prime minister, were of themselves sufficient to command 
for him no ordinary degree of respect and consideration. It 
is to be wished he had never descended to employ for the 
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same purpose other means less worthy of him; but it is too 
well known, that, with little regard to justice or fair dealing, 
he used all the arts of intrigue to prejudice those who might 
divide, and consequently lessen, his authority. ‘Thus it 
was his favorite design (for obvious reasons) to remain the 
only law lord, so that an appeal from the court of chancery 
to the peers might be simply an appeal from lord Hard- 
wicke in Lincoln’s Inn hall to lord Hardwicke in the house 
of lords. ‘To effect that object, no exertion was spared to 
exclude from the peerage, either altogether or as long as 
might be possible, such men as Parker, Lee, Ryder, and 
Willes. Against the latter, indeed, who had entered upon 
his professional career about the same time with himself, 
he is said to have entertained a rooted and implacable 
jealousy, which, if the story related of him be true, he took 
an early opportunity of gratifying at the expense of every 
principle of honor, by relating to lord Macclesfield the sub- 
stance of a private conversation in which Willes had spoken 
of him with disrespect. It is but fair to remark, however, 
that such a transaction as this is represented must neces- 
sarily have been of so private a nature, that it is easy to 
conceive the possibility of false rumors being generally cir- 
culated with regard to it; and that so serious a charge 
should not be admitted without the strictest evidence of its 
truth. 

Some obloquy has been cast upon lord Hardwicke be- 
cause he disposed of the church patronage belonging to his 
office with a view rather to increase his own political in- 
fluence, than to forward obscure merit or to further the 
interests of religion. ‘This accusation is undoubtedly just ; 
but whether the fault be a very venial or a highly criminal 
one, is a question likely to be decided by different persons in 
very different ways: no one, at all events, will deny that 
itis a very common one. ‘That he did not bestow a large 
portion of the emoluments that were in his gift as the re- 
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wards of literary merit, if it be a fault at all, is one not 
likely to escape being exaggerated. There is no class of 
persons more jealous of what they conceive to be a slight 
upon their calling than men of letters; and as they are 
commonly the directors of public opinion, an unfavorable 
impression is often widely circulated against men, whose 
chief crime is that of having offended their fraternity by 
some real or fancied neglect. Lord Hardwicke has not 
altogether escaped the lot of those whose reputation has the 
misfortune to fall under this sort of censure. It has been 
imputed to him as a crime, that he took away from the 
poet Thomson the place of secretary of briefs, which had 
been given to him by lord Talbot. The fact is, that he did 
not absolutely take it away. It became vacant on the ap- 
pointment of a new chancellor, and Thomson was either 
too proud or too negligent, to solicit a renewal of the charge 
for himself, though a considerable time was suffered to 
elapse before it was disposed of, probably with the design 
of affording him every opportunity of making known his 
wishes on the subject. Lord Hardwicke’s treatment of Dr. 
Birch seems also to have been somewhat misrepresented. 
That very worthy and laborious man of letters had been 
tutor to his son, Charles Yorke, who took upon himself to 
recommend him for preferment: ‘‘ From my own acquaint- 
ance with him,” he writes (1741,) ‘‘ I can only confirm the 
general character he bears of being a clergyman of great 
worth, industry, and learning, subsisting at the mercy of 
booksellers and printers, without any preferment but a small 
living in the country, which will scarce keep a curate. He 
is a person of excellent heart as well as head, and by his 
diligence and general knowledge in most parts of learning, 
may be made extremely useful to the public.”” The imme- 
diate reply to this letter was an offer of a living in Wales 
of the value of thirty pounds a year, which Dr. Birch 
declined accepting. The amount certainly was inconsid- 
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erable, but it cannot be supposed that lord Hardwicke 
meant it for any thing more than a temporary provision, 
till some other preferment might become vacant, especially 
as he did afterwards find another opportunity of being ser- 
viceable to him. 

According to Horace Walpole, “the best thing that can 
be remembered of the chancellor, is his fidelity to his patron ; 
for let the duke of Newcastle betray whom he would, the 
chancellor always stuck to him in his perfidy, and was only 
not false to the falsest of mankind.” Sufficient notice has 
already been given of this author’s exaggerations and mis- 
statements, to prevent his testimony from being received as 
evidence of any thing further than the simple fact, that the 
political alliance between the duke of Newcastle and lord 
Hardwicke was invariably maintained with perfect fidelity. 
The resignation of the premiership of the one consequently 
insured, as a matter of course, the resignation of the chan- 
cellorship by the other. ‘This event took place in the au- 
tumn of 1756; and their party, which till that time had main- 
tained such a degree of power as seldom falls to the lot of a 
ministry, was suddenly thrown into the ranks of opposition. 
The failure of the ill-contrived attempt made by the king in 
1746 to emancipate himself from their control had only pro- 
duced the effect of rendering that control more absolute; 
and thenceforward he had made scarcely any effort to con- 
tend against it. ‘Their own imprudence, however, and the 
incapacity of some of their members, particularly of the 
chancellor’s son-in-law, lord Anson, whose former celebrity 
was very ill sustained by his administration of the affairs of 
the admiralty, at length brought about what the sovereign 
had no power to effect. The defeat of Byng, and the sur- 
render of fort Phillip, were events that would have tried 
the stability of any ministry, even had its opponents been 
less formidable than were those of the Newcastle party. But 
towards the close of the year preceding (November 20th, 
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1755,) Pitt, Legge, and George Grenville had received letters 
of dismission from their respective offices, and James Gren- 
ville had resigned the board of trade; so that a powerful 
and desperate opposition was to be expected, which, with 
such a topic as the disgrace of the English navy to declaim 
upon, might raise up a storm of popular indignation, such as 
the ministry would in all probability be unable to weather. 
Under these circumstances, parliament was prorogued early, 
to prevent an immediate demand for an inquiry, which could 
not with any decency have been refused. During the re- 
cess, overtures were made to effect a coalition with Mr. Pitt, 
which, however, proved ineffectual, as he absolutely refused 
all terms that did not include the removal of the duke of 
Newcastle. Unfortunately for his grace, the chief justice 
of the king’s bench, sir Dudley Rider, died in the course of 
the spring (25th May, 1756,) and the vacant office was 
looked for by the attorney-general, Murray, who was the 
duke’s ablest and most confidential ally in the house of 
commons. It was in vain that the most brilliant, the most 
extravagant offers were made to prevail upon Murray to 
retain his seat only for one day at the opening of parlia- 
ment. He resolutely insisted on being promoted to the chief 
justiceship, with a peerage; and at length on his threaten- 
ing, in case of a refusal, to desert the cause altogether, his 
demands were complied with. On the same day, when he 
first took his seat in the king’s bench (November 11th, 1756,) 
the duke of Newcastle resigned. A few days afterwards 
(19th November) the lord chancellor gave up the great seal, 
and it was putin commission in the hands of Willes, chief 
justice of the common pleas, Wilmot, who the year before 
had succeeded sir Martin Wright, as one of the puisne 
judges of the king’s bench, and baron Smyth. 

Such was the close of lord Hardwicke’s career as a chan- 
cellor and a minister. Great efforts were made by the new 
ministry to induce him to keep his place, but without effect; 
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and in the ensuing summer, when the coalition took place 
between Pitt and Fox, he was equally resolute in his refusal 
to resume the seal, which having been also offered to lord 
Mansfield, to the master of the rolls, and to Willes, at length 
fell to the lot of sir Robert Henley, with the title of lord 
keeper. Besides his disinclination to hold office with the 
new ministry, it is to be supposed he was not insensible 
that his advanced age required more repose than was com- 
patible with the arduous duties of his former station. He 
was now fast approaching his seventieth year, and might 
well remain satisfied with the dignity and fortune he had 
acquired in the course of his long and prosperous career. 
Besides, in giving up his place, he by no means renounced 
at the same time his political influence. If he had no 
longer a voice in the cabinet, he still retained in the house 
of lords all the weight that could attach itself to one of the 
chiefs of a party still numerous and powerful. 

The king always continued to respect and esteem him. 
Having inadvertently omitted to recognise him on the first 
occasion of his appearing at court without the insignia of 
office, his majesty no sooner discovered who he was, than 
he addressed him in the most flattering terms, and compli- 
mented him on the length and the value of his services. 
After the resignation of his oflice his time was divided, as it 
had been before, though with less leisure for the country, 
between his estate of Wimpole, in Cambridgeshire, (which 
had been the seat of the celebrated lord Oxford before it 
came into his possession) and his town residence, which 
was Powis-house, in Grosvenor-square. With his neighbors 
at the former place he did not enjoy much popularity. He 
affected to despise the manners and the acquirements of 
mere country gentlemen; and generally treated them with 
a supercilious reserve peculiarly offensive to men, some of 
whom probably looked upon him as nothing more than a 
titled upstart. Nor was their treatment in other respects 
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likely to please them better. Not only were their horses 
and servants invariably sent to search for such accommo- 
dation as is procured at the dirty and miserable public 
house in the village of Wimpole, but the thrifty housekeep- 
ing of lady Hardwicke by no means compensated the mas- 
ters for the inconveniency to which they were put in the 
persons of their dependents. One monument of her lady- 
ship’s economising disposition is still preserved at Wimpole. 
According to ancient custom, the splendidly embroidered 
purse, in which the chancellor is wont to keep the great 
seal, is annually replaced by a new one; and in virtue of 
another custom of equally long standing, the discarded purse 
becomes the perquisite of one of the officers of the court. 
This latter custom, however, found no favor in the eyes of 
lady Hardwicke, who could by no means be convinced of 
the propriety of giving away, as a mere gratuity, what she 
could turn to some account herself. She accordingly took 
upon herself to abolish the practice, and the several em- 
broiderings, on the whole twenty in number, were appro- 
priated to ornament the hangings of a state-room in the 
house at Wimpole, where, as it has been already stated, 
they may still be seen. 

Notwithstanding this peculiarity of lady Hardwicke’s 
character, she appears upon the whole to have fulfilled in 
an exemplary manner the duties of a wife and a mother. 
With her husband she always lived on terms of the most 
perfect harmony; and indeed it is probable that her exces- 
sive love of economy, which others might have considered 
her greatest failing, was looked upon by lord Hardwicke as 
one of her brightest virtues. Avarice was certainly his pre- 
dominant foible. ‘That a man, who in his youth had been 
forced to accommodate his expenses to the limits of a nar- 
row stipend, should never afterwards be able wholly to 
divest himself of habits acquired in the school of adversity, 
is by no means surprising; and if his love of money had 
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displayed itself merely in a disinclination to part with it 
when acquired, the fault might have been easily excused. 
But unhappily his cupidity led him to regard the increase 
of his fortune as a primary object of ambition; and though to 
accomplish it he never descended to employ means incon- 
sistent with the strictest integrity, there cannot be a doubt 
that he sacrificed to it a species of fame which it was in his 
power to earn, and which it was incumbent on him to de- 
serve. Had he not been deterred by avarice from effecting 
the reform of the court of chancery, he might have left 
behind him a smaller inheritance to his children, but he 
would have transmitted to them the glory of being de- 
scended from a disinterested benefactor of his country. 
Lord Waldegrave has said of him, that ‘‘he might have 
been thought a great man, had he been less avaricious, less 
proud, less unlike a gentleman, and not so great a politi- 
cian.’ Sufficient has already been said to account for the 
first and the last of these charges. ‘The two others may be 
looked upon as one. The pride of wealth and of station, 
even the pride of intellectual endowments, which is perhaps 
somewhat less offensive than either, can scarcely be made 
very manifest without subjecting him who exhibits them to 
the imputation of being unlike a gentleman. 

Although lord Hardwicke devoted a part of the leisure 
which his numerous duties left him, to the cultivation of 
general literature, it is not to be supposed that he could 
have much time to spare for composition. Accordingly, 
there remain few specimens of his style in writing, though 
were we to judge of it only from his mode of speaking, we 
might safely pronounce it to have been easy and elegant. 
Some memoranda and familiar letters have been preserved 
by Dr. Birch, among which is a Latin one addressed to Dr. 
Clerk, (Samueli Clerico,) dated September 15, 1724; and 
some political papers are still in the possession of his family. 
It is supposed also, that he had some share in the composition 
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of the work entitled, ‘‘ A Discourse of the judicial authority 
of the Master of the Rolls,”’ usually attributed to his wife’s 
uncle, sir Joseph Jekyll, who filled that post; but the sup- 
position has never been authenticated. 'The only tract of 
any importance that can be confidently attributed to him, 
is a letter to the Scottish judge, lord Kames, which has been 
inserted in the first volume of the memoirs of the latter, 
written by lord Woodhouselee. Previous to the publication 
of his “ Principles of Equity,” in 1760, lord Kames had 
communicated the introduction of the work to lord Hard- 
wicke, and the letter in question is a dissertation on some 
of the topics proposed for discussion. Lord Hardwicke does 
not profess to go at length into the arguments that may be 
adduced in support of his opinions. ‘ The field,” he says, 
employing a sporting metaphor, ‘‘ is wide, and to range the 
whole is beyond my strength; but I will beat a piece of 
ground here and there, to try if I can start any thing that 
may be worth your lordship’s pursuing.”’ After some pre- 
liminary comments on the separation of common law from 
equity, he proceeds: ‘‘ Whether the jurisdiction of common 
law and equity ought to be committed to the same or to 
different courts, is a question of another nature, and is very 
properly said by you to be no less intricate than important. 
It is a question of policy and legislation, depending upon 
general reasons of civil prudence and government. You 
have treated it with great modesty; and for my own part 
I am fearful of being influenced by some prejudice or bias 
contracted from long habit and the usages of my own coun- 
try.” Notwithstanding this candid avowal, however, he 
examines the question with great impartiality, deciding at 
length in favor of the separation of the courts. He after- 
wards passes to the :onsideration of the restrictions that 
ought to be placed on the discretionary power of an equity 
judge. He acknowledges the necessity of some restraints ; 
but represents at the same time the disadvantage of increas- 
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ing them in such a degree as to confine that power within 
as narrow limits as in a court of common law. ‘The rea- 
soning, though not fully developed, is quite worthy of lord 
Hardwicke; the whole letter is elegantly written, and it 
affords at the same time, a specimen of his peculiar man- 
ner of treating legal subjects, and evidence of his freedom 
from prejudice in consenting to enter into a deliberate dis- 
cussion upon doubts, the very mention of which some chan- 
cellors would have held to be nothing short of an insult. 

All the powers of his vigorous and commanding intellect 
were preserved unimpaired to the latest period of his life, so 
that he retained the ability as well as the inclination to en- 
joy the pleasures of literary occupation. The hand of time 
had also been laid so gently on his frame, that he knew 
little or nothing of the usual infirmities of age. By a con- 
stant adherence to the strictest temperance, he had repaired 
the defects of a constitution originally by no means robust ; 
and his health was uniformly good until near the close of 
his seventy-third year, when he began to suffer from the 
attacks of the disease, which not long afterwards put a 
period to his existence. His decease took place, at his house 
in Grosvenor-square, on the 6th of March, 1764. His re- 
mains are interred at Wimpole. 

The evening of lord Hardwicke’s life was as serene and 
unclouded as the former part of it had been brilliant. It 
would be difficult to point out an instance of a longer or 
more uniform career of prosperity than that which he en- 
joyed. Entering the world without the advantages of birth 
or fortune, unfriended and unknown, he had overleaped 
with unexampled rapidity and ease the obstacles, which, in 
the profession he had chosen, usually impede at the first 
outset the exertions even of men of wealth, rank, and pow- 
erful connections. No more singular instance can be quoted 
of his good fortune, than that the party in which he enrolled 
himself should remain in power for a length of time almost 
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unparalleled in the history of English ministries. With 
equal, or even superior abilities, had he from the first 
attached himself to the opposition instead of to sir Robert 
Walpole and his allies the Pelhams, it is clear he never 
would have enjoyed an opportunity of signalizing his know- 
ledge and his talent in any official situation. That abili- 
ties, however transcendent, would never have obtained him 
such easy promotion as he gained through the influence of 
favoritism and patronage, is a fact that will surely be dis- 
puted by no one who is acquainted with the usual course 
of legal preferment; but at the same time it is equally cer- 
tain that he never would have been able to improve his first 
advantage as he did improve it, without the aid of talents 
and acquirements of no ordinary kind. Though he owed 
much, therefore, to his good fortune, that circumstance de- 
tracts nothing from his real merit. 

Besides the dignified offices which were permanently con- 
ferred on him, he was, at four several times, appointed one 
of the lords justices for the administration of the govern- 
ment during the king’s excursions to Hanover. He also 
on three different occasions received the commission of lord 
high steward of England. In 1749, on the duke of New- 
castle resigning the office of high steward of the university 
of Cambridge to accept that of chancellor of the same body, 
lord Hardwicke was elected to the place his friend and 
patron had vacated; and the same dignity has since been 
successively conferred on his son and his grandson. Of his 
five sons, the second, Charles Yorke, followed the profession 
in which his father had so eminently distinguished himself, 
and followed it with such success, that he also became 
chancellor; though, unfortunately, a premature death pre- 
vented him from acquiring in that situation the reputation 
which his learning and his talents could otherwise scarcely 
have failed to procure him. 

The last century produced examples in public life, of the 
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descent of talent as well as honors from father to son. Thus 
the illustrious lord Chatham gave birth to William Pitt; 
with different degrees of merit, lord Holland was the father 
of Charles Fox; and sir Robert Walpole, of Horace, lord 
Orford. Such instances appear to have been generally less 
rare in the profession of the law than in any other. When 
Bacon presided in the court of chancery, he had it to say 
that there were three of the king’s servants in great places : 
Mr. Attorney, son of a judge, Mr. Solicitor, likewise son of 
a judge, and himself a chancellor’s son. Heneage Finch, 
the son of lord chancellor Nottingham, elevated himself by 
his legal acquirements to the rank of earl of Aylesford; and 
nearer our own time, the son of chief justice Pratt has pre- 
sided first in the common pleas, and afterwards in the court 
of chancery, where his name as lord Camden will long be 
held in veneration. ‘To this catalogue of lawyers by de- 
scent, which may no doubt be greatly enlarged, must be 
added the name of Charles Yorke. His career, though 
short, was eminently successful; and the talents of which 
he had given proof afforded such promise of future celebrity, 
that he was universally looked up to as likely to become 
one of the most brilliant ornaments of that profession, to 
which his father had been indebted for all his wealth, his 
dignities, and his fame. 


ART. I1—ON THE INFLUENCE OF THE STOIC PHILOSOPHY 
ON THE ROMAN LAW. 


[The following article is a translation of three chapters of one of the most 
remarkable works on Roman law, which have recently appeared in France :-— 
remarkable, because it has received the warm and hearty commendations of 
the learned German critics of the historical school, who very rarely find any 
thing to commend in the modern French works on the Roman law. The 
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work we refer to is the Historical Introduction, which constitutes the first 
volume of Mr. Charles Giraud’s edition of the Elements of Heineccius. In 
our next number, we shall present our readers with another extract from the 
same work, On the influence of Christianity on the Roman Law.]} 


Dvrine the period between the time of the twelve tables 
and that of Cicero, an immense revolution had taken place 
in the history of the law; which, from being a simple aris- 
tocratic precept, had now become a moral science. If its 
development was not completed until a later period, its pro- 
gress was no less marked in this; and this transition was 
the last offspring of the republic. 

How was this revolution brought about? By what con- 
catenation was it, that the law advanced towards perfection, 
whilst society seemed to have been making progress towards 
decay? We shall endeavor to explain this phenomenon. 
Roman civilization must not be confounded with the politi- 
cal organization of the republic. ‘This political organization 
had formerly been admirably adapted to the manners, the 
extent, and the geography of the city, which, during seve- 
ral centuries, constituted of itself alone the whole empire; 
but, as the circumstances for which the constitution had 
been made were every day disappearing, so the ancient in- 
stitutions were every day undergoing corresponding changes, 
in consequence of an invincible political movement. The 
improvements and concessions did not afford any real rem- 
edy for an evil so profound. ‘The extent of the empire,— 
the anarchy resulting from the civil wars,—and the new 
state of society,—called another power to the government, 
the power of unity, of empire, of military rule. ‘The revo- 
lution was made necessary by more than acentury of bloody 
strife. It thus became unavoidable, that the political or- 
ganization should, as it did in fact, perish. But it was not 
so with the civilization. 'That gained in culture, in devel- 
opment, in improvement, what the political order was con- 
tinually losing in energy and in vigor. The whole world 
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was devoted, morally as well as physically, to the satisfac- 
tion of the tastes and caprices of the proud city. A per- 
petual contact with foreigners,—with Greece, with Asia, 
with the most delicious countries of the ancient world, 
with those in which civilization was the most enlightened,— 
could not fail to produce a reaction upon the spirit of Ro- 
man society ; the effect of which was, at length, to destroy 
the old political and religious ties, but, at the same time, to 
enrich the imagination, to develop the ideas, and to give 
new energy to the action of all the faculties; and thus the 
well-being of the social state, in the capital of the world, 
became in the end that of humanity itself. .Rome was 
reduced to the necessity of choosing between her ancient 
manners protected by a systematized barbarism, and a 
revolution with all the enjoyments of civilization. Cato 
preferred the first, but Rome and the empire preferred the 
second. 

In a word, the republic, by the action of its own elements, 
had become a worn out and impossible institution, and must 
of necessity perish. But the society which destroyed the 
republic survived its destruction; and, in surviving it, at- 
tained the brilliancy which it exhibited under Augustus 
and the first emperors. It was destroyed in its turn by the 
form of government which necessity imposed upon it :— 
the ordinary fate of institutions adopted in similar circum- 
stances. 

In this section, we shall inquire: first, what was the 
state of the culture of letters and of law during this period ; 
second, what was the influence of the stoic philosophy upon 
the science of law; third, what persons were connected 
with the progress of the science ; and, fourth, what was the 
condition of the law during this same period. 

For six centuries, Rome seems to have been completely 
ignorant of those branches of knowledge, which we are 
accustomed to designate under the name of literature and 
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philosophy. The first rays of this admirable light of the 
human mind came from Greece, which Rome had subjected 
to her arms; but such was the rudeness of the Roman 
character, that the rigid patriots of Rome long regarded the 
letters of Greece as amusements unworthy of freemen, and 
as the appanage of servitude and corruption. They thought 
that letters impressed the seal of slavery upon whomsoever 
devoted himself to their culture. A long time elapsed be- 
fore the Scipios and Leliuses dared to declare themselves 
the admirers of Grecian literature, and to encourage their 
fellow citizens in its study; but, at last, the voice of 
jealous patriotism was stifled, and the culture of foreign 
literature was adopted by all that was generous and en- 
lightened among the citizens of Rome. The study of Greek 
literature became the fashion. 

This invasion of a foreign literature impressed a peculiar 
character upon that of Rome. If the Romans had already 
been in possession of a proper and national literature, when 
they learned to appreciate that of the Greeks, it would 
doubtless have been improved by a comparison with foreign 
models; but, in this case, it would certainly have preserved 
its national character, the originality of which would have 
been distinctly perceptible in all its productions. But it 
was not so; and the Roman literature, forming itself ex- 
clusively upon that of the Greeks, was destitute of origin- 
ality. Roman literature, as is remarked by Schoell,' is a 
literature of imitation, which has produced beautiful copies 
of admirable models, but which can scarcely boast of even 
a small number of master pieces, the originals of which are 
not to be found in Greek literature. ‘The inspiration of the 
Roman poets, according to a German author, more resem- 
bles the flame produced by friction, than that divine fire 
which is engendered of itself in the bosom of the muses, 


! Abridged History of Roman Literature, vol. i. 
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The result which we have stated does not present itself 
to our observation relatively to the law; the culture of 
which was indeed greatly influenced by the literature and 
philosophy of Greece; but, as the elements of a national 
law already existed, deeply engraven in the manners and 
minds of the people, the foreign literature operated upon 
this first national germ and warmed it into life, without 
creating an art before unknown or revealing a new science: 
it improved that which already existed ; it facilitated the 
transition from the state of practice to the state of science ; 
but it left upon the law its national impress. ‘This is the 
cause why the Roman jurisprudence is a richer and more 
original product than the Roman literature. ‘The Roman 
law is the most magnificent work of Roman civilization. 

In regard to the general history of the culture of the law, 
it would be in vain to attempt to trace, in detail and with 
precision, the different modifications which it underwent 
during this period, inasmuch as the necessary materials 
are wanting. It has already been remarked, that the patri- 
cians had ceased to be the sole possessors of the knowledge 
relative to law; they had likewise ceased to have the ex- 
clusive monopoly of other branches of human knowledge. 
It has also been stated, that during this period, jurispru- 
dence ceased to be connected so intimately as it had been 
before with religion; and, lastly, we have observed, that 
the study of the law of nations kept pace with that of the 
civil law; and that the law took rank among the moral 
sciences, since a great number of works were written upon 
subjects belonging to its domain. 

There is another fact, which denotes an important pro- 
gress in this period, namely: the opening of a school for 
the teaching of law at Rome, by Tiberius Coruncanius, of 
which we have already spoken, and of which we shall 
have occasion to speak again, in the following chapter. 
This event, which must have exercised a great influence 
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upon the study of law at Rome, has been made the subject 
of a dissertation by Mr. Schrader.’ It may be presumed, 
with reason, that the principal plebeians, excited by this 
example, devoted themselves to a public explanation of the 
principles of law. On the one hand, says Hugo, they had 
no clients, and, on the other, their profession of juriscon- 
sult inspired much confidence in them; and they made it 
their business, accordingly, to turn these advantages to 
the best account. 

This invasion of the profession of jurisprudence by the 
plebeians must have hastened the fall of the institution of 
clientage ; and, if it did not increase the renown of the 
science, it must at least have increased the emulation of the 
men of all ranks, who devoted themselves to its culture. 
These prudent men ( prudentes, jurisconsulti,) soon formed 
a class especially distinguished, to which the public were 
under many obligations, as we have seen in the preceding 
chapter: Li qui tum jura condiderant, says Gaius. 

Before Coruncanius, it seems that a knowledge of the 
law did not constitute an object of instruction, but rather of 
a kind of initiation, from which the plebeians were ex- 
cluded. ‘This plebeian jurisconsult consequently effected a 
revolution by opening the temple of the science to the citi- 
zens of his cast.’ As to the mode of instruction, we have 
nothing which resembles what was then practised at Rome. 
The young Romans who studied the law went to the forum 
with those of the jurisconsults who had given them per- 
mission to do so; they attended at the conferences which 
the latter held at their houses; they learned by heart the 
twelve tables ; and it is not improbable that the principles 


1 In Hugo’s Magazine, vol. v. p. 187 and following. 

2 Anté Tiberium Coruncanium publicé professum neminem traditur ; ceteri 
autem ad hunc, vel in latenti, jus civile retinere cogitabant, solimque con- 
sultatoribus vacare potiis quam discere valentibus se prestabant. Pomponius 
fr. 2. § 35, D. de orig. jur. 
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of the law were explained to them in primary schools. 
They afterwards learned by heart the pretorian edict. But 
there was not as yet any public school specially devoted to 
the science of law. Jurisprudence was not a particular 
profession; nor were there, as with us in France, any 
functions exclusively reserved for those citizens who were 
versed in this preliminary knowledge. 

After the time of Coruncanius, the civil law was the 
object of several written works, which, however, were 
composed without art. Servius Sulpicius, whose eulo- 
gium we read in Cicero,’ was the first who put some 
order into jurisprudence, according to the principles of 
dialectics. He distinguished the divers parts of law, 
definitions, 





gave 
and collected some general rules. But phi- 
losophy soon furnished the assistance of its methods ; and 
the disputes of the philosophers penetrated a science 
hitherto very remote from speculative philosophy. The 
first steps of the renovated science were marked by many 
disputes. ‘The stoic jurisconsults were opposed in opinion 
to the peripatetics ; both struggled together against the prin- 
ciples of Epicurus ; but all three contributed to shed a new 
light on jurisprudence. 





The mind, before undecided, now found out a surer way; 
and the use of definitions and distinctions facilitated both 
the teaching and the understanding of general principles. 
The propriety of terms then began to be studied with rigor- 
ous care. Servius Sulpicius, among others, devoted himself 
to this important study; and, in order to discover the primi- 
tive signification of words and to trace their history, he 
frequently consulted the celebrated Varro. The admission 
of philosophy into the science was a step which could not 
fail to produce the most fruitful results, especially when 
philology had been enlightened by philosophy. If it be 
true, that all science may be reduced to a language well 

' Phillipp. ix. 5. 
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made, the Roman law may be invoked as a proof of this 
proposition. ‘There is no other system of law, in which 
the propriety of terms and the light of philology are of so 
high importance ; and this importance is manifested even 
in the age of its decay, since Justinian has devoted an 
entire title of the Digest to a vocabulary of jurisprudence, 
(the title de verborum significatione) ;—a useful aid, the 
want of which in the French law has been regretted by 
our modern professors. 

Arts, letters, and philosophy were imported from Greece 
into Rome, without repressing in the least the enthusiasm 
which drew all minds towards this noble pursuit. The 
school of the ancient academy found an illustrious adept in 
the great Lucullus, who employed his immense wealth (the 
greater part of it ill acquired) in the diffusion of knowledge, 
the high value of which he fully appreciated. He estab- 
lished a library, to which all who desired it were allowed 
access, and which contributed not a little to diffuse a taste 
for philosophy and a love of letters in Rome, in which 
books were then of the greatest rarity. Cicero informs us, 
that he frequently availed himself of this rich deposit. The 
principal works it contained seem to have been those of 
the disciples of Socrates, of the academicians, and of the 
stoics, as well as those of the great historians and poets of 
Greece. 

But the stoic philosophy attracted, in an especial man- 
ner, the attention of the jurisconsults and statesmen, among 
whom it found its most zealous adherents. It agreed, in 
general, with the character of the Romans, especially those 
who had escaped the corruption of the age; and it was 
suited, in a peculiar degree, to those men, who, from their 
condition in society, were led to regard justice and submis- 
sion to the laws as the most important of duties; so that its 
influence upon the labors of jurisprudence was very soon 
felt; and it acquired, at a later period, a still greater devel- 
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opment. The stoic philosophy was established under the 
powerful patronage of the Scipios, and was first represented 
by the celebrated Panetius, the friend of Polybius and 
of Africanus, who saw the choicest of the Roman youth 
crowding to his lectures, in spite of the murmurs of the old 
national rusticity, systematically represented by Cato, who, 
however, was himself an enlightened man. 

Thus, of all the sects of Greek philosophy which were 
transported into Italy, that of the stoics made the most rapid 
and the most solid progress. ‘This system taught that the 
end which we ought to have in view was to live according 
to nature, and that to live according to nature was to do 
nothing contrary to reason, which was the general law of 
humanity ; that we ought to embrace and follow the pre- 
cepts of virtue for its own sake, without having regard to 
the reward which may follow; that virtue is sufficient to 
render man happy; that there is nothing useful which is 
not at the same time good and just, and that nothing crimi- 
nal in itself can ever become useful; that it is the charac- 
teristic of a wise man to be severe and sincere; that a wise 
man ought to take a part in the affairs of the republic, in 
order to prevent vice from usurping power, and to excite the 
citizens to virtue; that wise men only ought to participate 
in the government of the state; that the administration of 
the government belongs to them both by reason of right and 
for the benefit of the people, since they alone are competent 
to decide the great question of good and evil; and that the 
wise only are irreprehensible, enlightened, incapable of 
doing harm, and inaccessible to the seductions by which 
the vulgar are carried away. 

It is easy to comprehend how agreeable these dogmas 
must have been to the aristocratic element of the Roman 
character. ‘The other schools proclaimed as a principle the 
refusal of honors; this, on the contrary, declared its adepts 
to be the only persons capable of filling public offices; and 
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its doctrines were consequently embraced by every one of a 
noble, clevated, and ambitious spirit. Besides, the Roman 
character was not of a speculative or contemplative turn ; 
practical utility was in general the end of all its labors; 
and the precept of the stoic philosophy, which commanded 
the employment of one’s talents and knowledge in the ad- 
ministration of public affairs, rendered that system more 
compatible than any other with the national manners and 
the active and patriotic inclination of the Romans. 

Stoicism thus elevated the profession of the jurisconsult, 
and the character of the public functionary; it adorned 
these employments with the riches of a new science, which 
excited the enthusiasm of good society ; it offered a capti- 
vating end, the glory of governing; and it made a duty of 
ambition. ‘T’o these considerations it must be added, that 
the strictness and severity of the morals of the stoic philoso- 
phy contributed not a little to the favor with which it was 
received at Rome; it approximated to the primitive society 
of the city; it offered a moral arm to the aristocracy where- 
with to restrain the passions; and, in certain respects, it 
might even supply the place of the ancient patrician inflex- 
ibility, which was no longer in vogue. It could not fail, 
therefore, by the austerity of its doctrines and by the sub- 
limity of the mission which it assumed, to be pleasing to 
an aristocracy, which was essentially conservative. It also 
recommended itself to the plebeians, by the justice of its 
dogmas, by its appeal to the principle of ambition, and by 
the reward which it held out to the true philosophic ca- 
pacity. It consequently reckoned among its most ardent 
propagators men of all characters,—Cato of Utica as well as 
Cicero,—and men of all conditions, the choicest portion of 
Roman society. 

The influence of the stoic philosophy upon the science of 
law, in which it effected in some sort a revolution, was im- 
mense. The jurisconsults perceived at once the intimate 
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connection which existed between their peculiar science 
and that new wisdom which had been imported from 
abroad. Philosophy opened to their studies a new field, 
which they immediately seized upon and united to their 
ancient domain. Jurisprudence had hitherto been to them 
nothing more than a knowledge of the positive laws of the 
city; the stoic philosophy infused into it the great science 
of the laws of reason; it introduced into law the profound 
sentiment of natural justice and the divine theory of equity; 
it purified the political legislation by the moral law of hu- 
manity; and it impressed upon the labors of jurisprudence 
the sublime precepts of virtue. Disdaining the asceticism of 
other sects, or abandoning it to a few devotees, it did not 
fear to avow a desire to participate in public affairs, and, 
it must be acknowledged to its praise and glory, it actively 
employed itself in matters of public concern for the public 
good ; for, by its care, the law for the future ceased com- 
pletely to be a municipal and patrician mystery, and passed 
to the high condition of a logical science,—the science of 
philosophic law,—of the law of humanity. The combina- 
tion of the purely political and civil element with the purely 
rational element was a work worthy of the gratitude of 
centuries. 

The authority of the Roman jurisconsults, established 
upon the foundation which we have already indicated, 
found a new support in philosophy, which furnished them 
with a new means of action on public opinion. The lec- 
tures of Panztius and Posidonius were attended with ardor 
by the nobility of Rome; but in the front rank were the 
jurisconsults, and among them the most important person- 
ages of the republic, and the most illustrious in political 
science. ‘These jurisconsults, more informed than their pre- 
decessors, added to the dignity of their profession, by bring- 
ing the principles of philosophy into the investigation of 
the civil law, and throwing the light of a noble, pure, and 
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attractive liberalism upon the ancient institutions. They 
increased the influence of the law upon the manners of the 
nation, because they made it a new and powerful means of 
civilization. 

If we descend from these generalities to details, we shall 
recognise, at every step, in the Roman law, such as it has 
come down to us, the action of the stoic philosophy ; and, 
though this action did not receive its complete development 
until a late period, we shall take the liberty not to separate 
the principle from its consequences. 

Justice, which was before a political affair, is thencefor- 
ward a virtue: Justitia est constans et perpetua voluntas 
suum cuique tribuendi.' Right is the art of discerning that 
which is equitable and good: Jus est ars equi et boni ;* and 
as the stoics called themselves the priests of virtue, the 
jurisconsults elevated their profession to the dignity of the 
priesthood of justice: Justitia....cwjus meritd quis sacer- 
dotes nos appellet ; justitiam namque colimus, et boni et equi 
notitiam profitemur : @quum ab iniquo separantes, licitum ab 
illicito discernentes ; bonos non solim metu peenarum, verim 
etiam praemiorum quoque exhortatione efficere cupientes; 
veram philosophiam, non simulatam affectantes.* 

The jurisconsults defined jurisprudence, as the stoics de- 
fined wisdom, that is to say, the science of things divine 
and human; and Marcian borrows from Chrysippus him- 
self his definition of laws: Sed et philosophus summa stoice 
sapientia Chrysippus incipit libro quem fecit 7&9) véuov, ‘O 
vduos maviwy éci Baorkedis Oslwv te, xar dvOowalvwy moayudtov, Ast 
02 aitéy meoctadtyy te eivar TOY xah@y xal TOY atyeav xal doyorta 
nal iyeudva xal xatk toi1o xavdva te evar dixalov xal kdixwy xal 
toy pice mokitixdy Cdov, meostatixdy wey Oy montéwy, dmayogevtexdy 
dé Gy od nontéwy. Lex est omnium divinarum et humanarum 
rerum regina. Oportet autem eam esse presidem et bonis et 


? Ulpian, fr. x. D. 


® & ? Ulpian, fr. 1, D. 1.1. 
3 Ulpian, fr. 1. D. 1. 1. 
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malis, et principem, et ducem esse ; et secundum hoc, regulam 
esse justorum et injustorum, et eorum, que natura civilia sunt 
animantium, preceptricem quidem faciendorum, prohibitricem 
autem non faciendorum.* 

In short, the precepts of law as given by Ulpian are pre- 
cisely those of the morals of Zeno.* The philosopher says 
that honesty alone is useful, and he commands benevolence 
and charity towards others. 'The jurisconsult says: Juris 
precepta sunt hac: honesté vivere, alterum non ledere, suum 
cuique tribuere.* 

The science of law, setting out from these great princi- 
ples, which it had borrowed from the stoic philosophy, car- 
ried into each of its parts the logical deductions therefrom, 
like the corrollaries of a mathematical theorem; and phi- 
losophy thus infused its beneficent influence into all the 
theories of the civil law. According to Marcian, the law 
was a supreme recommendation of benevolence and hu- 
manity ; and, according to Cicero, there was a common and 
natural bond between men. Seneca proclaimed the natu- 
ral relationship of all men; and the great Papinian estab- 
lished it as a principle of law, that no man should be per- 
mitted to lay snares for his fellow-man, and that a benefit 
received by one was for the interest of another. What 
would the decemvirs have said of these revolutionary prin- 
ciples, which made the blood of the plebeian equal to that of 
the patrician? But the old Roman no longer existed; and 
under the ragged robes of the citizen, the law sought out 
and found the man. ‘The combined efforts of philosophy 
and jurisprudence were admirably made use of for this 
purpose, by means of the institution of the pretorship. 
Every thing seemed to conspire in favor of the new state of 
things. 


1 Marcian, fr. ii. D. 1.3. 2 Diogenes Laertes, in Zenone. 
3 See the Historia philosophie Juris, of Veder (Lugd. Bat. 1832,) page 306, 
and foll. de stoicis. 
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Following the example of the stoics, the jurisconsults 
gave peculiar attention to philology; and investigated the 
origin and meaning of terms.’ Imitating the stoics in their 
mode of treating philosophy, they organized the law into 
an exact science of a high order, founded in established 
axioms; and they made a merit of brevity and conciseness, 
for Zeno was brief and concise according to Diogenes La- 
ertes, and Seneca makes a similar enlogium on Chrysippus. 
Hence the admirable precision of the Roman jurisconsults. 
The Latin language seems, in their hands, to have become 
the technical, authorized, and inimitable language of the 
law. No other juridical language has as yet attained the 
same admirable perfection. 

The form of juridical argumentation was borrowed by 
the jurisconsults from the stoic philosophy ;—examples of 
which might be multiplied. The stoics pursued the study 
of dialectics with peculiar care, and very much multiplied 
its weapons and resources; but they frequently pushed 
their logical deductions into the regions of subtilty. The 
same defects and the same qualities are observable in the 
Roman jurisconsults who belonged to that school; and we 
shall see the results, when we come to speak of the different 
sects, into which the jurisconsults of the following period 
were divided. 

As to the doctrines of the interior philosophy of the stoics, 
we find profound traces of them in the Roman law: as, for 
example, the general division of things into corporeal and 
incorporeal; the determination of things public, common to 


1 Audeamus imitari stoicos qui studiosée exquirunt undé verba sunt ducta. 
Cicero, Off. lib. 1. Aulus Gellius says of the jurisconsult Labeo: Latinarum- 
que vocum origines rationesque percalluerat edque precipue scientia ad eno- 
dandos plerosque juris laqueos utebatur. Noct. Att. xiii.10. Examples of these 
etymological researches occur in a great number of the texts of the Roman 
law, as : testamentum, testatio mentis, &c. Sometimes the investigation de- 
generates into mere subtilty. 
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all men or only to citizens; the theories concerning obli- 
gations contracted under the influence of fear or of violence; 
the definition of natural law: Jus naturale est quod natura 
omnia animalia docuit ; certain provisions concerning sui- 
cide ;' and the favor always accorded to liberty. We might 
find also in the fragments which remain to us of the great 
stoic jurisconsults, Labeo, Ulpian, Papinian, Salvius Julian, 
and others, traces of the psychological dogmas of the por- 
tico,—of the synchretism which mingled with its philoso- 
phy,—of its theurgy,—and even of its physics. We shall 
confine ourselves to remarking, that the judicial literature 
of the Romans received this general character, derived from 
the doctrine of the stoics, of being essentially an instrument 
of conservation and of resistance. 

Such, in substance, was the influence of the stoic philos- 
ophy on Roman jurisprudence; but there are certain parts 
of the system of Roman law, in which this influence has 
left more marked traces. 

The theory of the three positions of law, civile, gentium, 
naturale, corresponds to the stoic doctrine, which considers 
man as an animal, as a man, and as a citizen ;* but which, 
however, did not result in the establishment of the duties 
of men towards animals; on the contrary, every thing was 
born for man,—the world was his domain. 

On the subject of the law of usufruct, we also trace the 
stoic philosophy in that provision of the Roman laws, which 
excluded from the category of fruits acquired to the usu- 
fructuary, the offspring of slaves subject to the usufruct. 
This is the decision of Gaius, on the authority of Cato, the 
stoic: Partus vero, ancille in fructu non est ; itaque ad 
dominum proprietatis pertinet. Absurdum enim videbatur 
hominem in fructu esse, cum omnes fructus rerum natura, 
hominum gratia, comparaverit.*.... Bruti sententia obtinuit 


1 D. 48, 21, 3, § 4. 2 See Veder, p. 319. 
3 Gaius, fr. 28, D. 22, 1. 
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Sructuarium in eo locum non habere ; neque unius in fructu 
hominis homo esse potest.’ 

In regard to usury, the doctrine of the stoics was adopted 
by the jurisconsults. The former denominated usury : Hu- 
mane cupiditatis ertra naturam quesitum nomen.* ‘The 
jurisconsults express the same opinion of it, when they call 
it a contract which is not in nature, but which the law 
admits and tolerates: Usura naturd non provenit, sed jure 
percipitur. It is upon this ground, that Pomponius has 
established another principle: Usura pecuni@ quam percip- 
imus, in fructu non est, quia non ex ipso corpore, sed ex alid 
causa est.* 

The stoic dogma of septennial revolutions, in the course 
of the human life, had an influence in jurisprudence. It 
was from this theory, that the determination of the age of 
seven years for some capacities, and of twice seven years 
for the epoch of puberty, was derived. Thus at seven 
years, one was no longer an infant (infans), but could 
speak ( fari): this, at least, was the philosophical presump- 
tion. At fourteen years, males were pubate, which was 
also a philosophic dogma; and, in this fixation of puberty 
by the mere revolution of a precise period, we recognise 
that stoic decency, which interdicted every material exami- 
nation which might offend chastity. In reference to this 
subject, Hugo remarks upon the extreme reserve which we 
meet with in the Roman jurisconsults, whenever they have 
occasion to speak -of certain objects connected with man- 
ners.* 

The doctrines of the stoics appeared also in the theories 


1 Ulpian, fr. 68, D. 7. 1. 

2 Nomen, in the language of the Roman law, signifies a credit. The trans- 
lator of Gravina has rendered it by the word name: “The name of human 
cupidity imagined against nature.” 

3 Pomponius, fr. 121, D. de verb. sig. 
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of the Roman law relative to accession and its different 
kinds. They placed art, genius, and power above mere 
brute matter, and thus effected a revolution in this part of 
the law. Their victory in this great discussion was the 
triumph of reason. It had been formerly decided, that a 
picture painted upon the canvass of another person be- 
longed to the owner of the canvass, because that was the 
principal matter of the picture, and not to the artist, whose 
work was only an accessory; but, thanks to the influence 
of philosophy, this barbarous opinion was abandoned. 

The same influence restored to the relations of father 
and child, and of husband and wife, the character which 
belongs to them by nature, and which is sanctioned by a 
good economy of the social order, but which they had not 
hitherto possessed. 

Finally, there is one doctrine, which, more evidently 
than all others, indicates the influence of the stoic philoso- 
phy upon jurisprudence, because it shows us the juriscon- 
sults adopting the errors of the philosophers even to the 
deduction of consequences the least reasonable, though in 
appearance the most logical: this doctrine is that of the 
equality of crimes. Chrysippus, following Zeno, reasoned 
thus: whether you are at the distance of a hundred stadia 
from Canopus, or are within one of it, in both cases you 
are not at Canopus; in like manner, whether you are within 
a few steps of virtue or are at a great distance from it, you 
cannot be said to be in virtue. In the same spirit, a Ro- 
man jurisconsult informs us, that he who touches the ear 
touches the entire body; and that he who steals a part of 
a heap of corn or of a cask of wine is equally guilty as if 
he had stolen the whole. Vulgaris questio est, says Ul- 
pian,’ an is qui ex acervo frumenti modium sustulit, totius 
rei furtum faciat, an vero ejus tantum quod abstulit ? Ofilius 


'Ulpian, fr. 21, Dig. 47, 11. de furtis. 
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totius acervi furem esse putat: ndm et qui aurem alicujus 
tetigit, inquit Trebatius, totum eum videri tetigisse: proindé 
et qui dolium aperuit et indé parvum vini abstulit, non tantim 
ejus quod abstulit, verum totius videtur fur esse. Sed verum 
est in tantum eos furti actione teneri, quantim abstulerunt. 
Lipsius, Quevedo, Gutacker, Budeus, and Tiedeman 
have written the history of the stoic philosophy ; and the 
general historians of philosophy, Brucker, Buhle, Ge- 
rando, have set forth and appreciated the doctrine of the 
stoics, by a comparison of it with other philosophic sys- 
tems; but Mr. Lerminier deals wrongfully by it and denies 
its good influence. ‘‘ What have they done? What devo- 
tion have they manifested for humanity? What grand 
historic act is theirs, saving the protestation and death of 
Cato? Where are the positive acts, the durable institu- 
tions, for which the world is indebted to them? Where is 


the word and the bread for humanity.” 


These reproaches 
are unjust. Mr. Lerminier has announced his intention to 
investigate the influence of the stoic philosophy on the Ro- 
man jurisprudence,—one of the finest subjects for the pen 
of the historian of legal systems, and not unworthy that of 
Mr. Lerminier,—and we will indicate the answer which he 
will himself make to them. What have the stoic philoso- 
phers done? They made the Roman law. Is a work like 
this nothing for science,—for humanity ? 

“The stoic philosophy,” says the same writer, ‘‘is so 
incorporated in the Roman law, that they may be said to 
make use of a judicial expression, to form an indivisible 
whole.” In truth, a profound study of the ideas of the 
stoics must be of great assistance in investigating the Ro- 
man law. It is impossible to know the laws of a people 
unless we know their philosophy. Now, the conception of 
the stoic philosophy was Greek, but its practice was Ro- 


t Philosophy of Law, vol. ii. p. 69. 
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man; it constituted justice the sovereign good, even to the 
sacrifice of the principle of utility; it maintained in the 
law its severe and monumental character; and, after the 
manners of the people had become enervated, it seemed to 
repress the licentiousness of their habits by the ancient strict- 
ness of its precepts and its maxims. 


ART. III—SKETCH OF THE PROFESSIONAL LIFE OF JOHN 
ADAMS. 


In carrying into effect the original design of furnishing 
notices of the judiciary of Massachusetts, it has been ren- 
dered unnecessary to go back to a time prior to the revolu- 
tion, by the recent publication of a work embracing the 
same object.’ 

Although no legislative act of separation, between the 
province of Massachusetts bay and the mother country, 
was passed for some time after the month of October, 1774, 
yet to all practical purposes, the authority of the crown and 
its officers terminated at the meeting of the provincial con- 
gress at Salem early in that month. ‘The commissions of 
all officers appointed under the royal government were 
formally annulled by legislative act from and after the 19th 
September, 1775, and in the following month commissions 
were issued among others to judges of the superior court, 
These commissions were issued by the majority of the coun- 
cil, under the provisions of the province charter, for the idea 
of independence of the crown seems not then to have been 
openly entertained. By a subsequent act, however, the 
commissions thus granted were rescinded from and after 
the 19th of September, 1776, and all commissions granted 
after the Ist of June, 1776, it was provided, should be in the 


' Sketches of the Judicial History of Massachusetts. 
VOL. XXV.—NO. XLIX. 5 
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name of the ‘‘ government and people of Massachusetts bay, 
in New England,” and to bear date in the year of the chris- 
tian era instead of the year of the reign of the king of Great 
Britain, as had hitherto been done. 

The judges appointed in October, 1775, to the superior 
court, were John Adams, chief justice, William Cushing, 
Nathaniel Peaselee Sargent, William Reed, and Robert Treat 
Paine. The three last named declined the appointment, 
and Jedediah Foster and James Sullivan were commis- 
sioned in their stead. 

The first term of the court, which was held after the com- 
mencement of the revolution, was in Essex, June 28, 1776, 
“to the great joy and satisfaction,” as a writer of the day 
remarks, ‘‘of every true friend to his country, order, and 
civil society, it being the first under the auspices of our 
new government.” 

It is not easy to conceive, at this day, the entire change 
through which the people of this commonwealth and many 
of her institutions of government had passed, in the interval 
of two years during which her highest tribunal of justice 
had been closed. It was not a change in the place or circum- 
stances under which the court assembled, the same suitors 
and the same jurors who had formerly convened where they 
were now met, were there, the same dignity and solemnity 
were maintained by its officers, but every thing was done 
under the sanction of a new power. The name of his ma- 
jesty was no longer heard, as the representative of that au- 
thority under which justice was to be administered, while 
“the people of Massachusetts,” for the first time, through 
their own official agents, assumed the name and the pow- 
ers of the ministers of justice. 

Many of the brightest in the constellation of brilliant 
names, that distinguished the commonwealth at the time of 
the rupture with the mother country, had been driven from 
the sphere in which they had shone; but others, no less 
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brilliant, were soon seen occupying their places, and with the 
establishment of a people’s government, a learned and able 
judiciary was created as one of the safeguards of the peo- 
ple’s rights. 

Under the royal charter very few, scarce exceeding half 
a dozen, if so many, of the judges of the superior court had 
been educated as lawyers. But under the constitution of 
the people, two only have ever held that office who were 
not schooled in that course of study and discipline, which 
can only be had in a due preparation for the duties and 
practice of the bar. 

In noticing those who were commissioned as judges of 
this court, the first, in order of time, is John Adams, who held 
the office of chief justice for some time, though his public 
duties in other departments of government prevented his 
taking his seat upon the bench. 

It is not proposed to speak of the life or services of presi- 
dent Adams, beyond his connection with the profession of 
which he was so distinguished an ornament. His public and 
political life would fill a space altogether incompatible with 
the brief notices to which we are necessarily confined. 

He was graduated at Cambridge in 1755, and studied 
law with James Putnam, in Worcester, where he engaged, 
for a time, in the business of teaching school; an employ- 
ment in which many of the most distinguished members of 
the learned professions have at times been engaged in Mas- 
sachusetts. He was admitted to the bar in 1758, and com- 
menced the practice of his profession in Quincy, his native 
town. In 1761, he was made a barrister, from which it 
appears that he took a commanding rank immediately upon 
being admitted to the bar. In 1765, he removed to Boston, 
and was one of the counsel in defence of the British soldiers 
upon their trial for the part they took in what is known as 
the “‘ Boston Massacre,” in 1770. It is difficult to imagine, 
at this day, the degree of moral courage which was then 

5* 
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requisite in an advocate, in order to engage in a cause where 
the popular feeling was so intensely excited as it was on 
that occasion. But the task was not only undertaken by 
Mr. Adams and his associate, but ably and nobly performed, 
and the verdict of acquittal, which was rendered by the jury 
who tried the cause, is one of the most memorable triumphs 
of justice over popular odium and prejudice of which there 
is any record extant. 

He early engaged in the political struggle that was grow- 
ing up in the province, and entered with his whole soul into 
the contest. 

In 1774, he was appointed a delegate to the first conti- 
nental congress, and held that place when he was appointed 
chief justice of the court of Massachusetts. His letter, 
accepting this place upon the bench, was dated November 
24, 1775, and is addressed to the deputy secretary of the 
council. Among other things, he says; ‘As I have ever 
considered the confidence of the public the more honorable 
in proportion to the perplexity and danger of the times, so I 
cannot but esteem this distinguished mark of the approbation 
of the honorable board, as a greater obligation than if it 
had been bestowed at a season of greater ease and secu- 
rity. Whatever discouraging circumstances, therefore, may 
attend me in point of health, or fortune, or experience, I dare 
not refuse to undertake this duty.” 

He, however, was detained in a more extended field of 
public usefulness, and never actually performed any of the 
duties of his office as judge, and resigned the place the fol- 
lowing year. From that time his connection with the judi- 
ciary ceased. We only need to add, that he was of a 
middling stature and a full person; his manner of speak- 
ing was generally slow and deliberate, but when excited he 
expressed himself with great energy and effect. His mind 
was strong, his learning accurate and extensive, his ability 
as a speaker and a writer of a very high order, and his 
character in private life was above reproach. E. W. 
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ART. IV.—LEGAL FICTIONS. 


[From the Monthly Law Magazine, for December, 1840.] 


Tere is no accounting for the perversity of the human 
mind; there is no calculating on the absurdities and con- 
tradictions into which it may be betrayed, when actuated 
by a love of paradox or a desire for singularity. Toa man 
so influenced nothing is sacred : the beautiful, or the true— 
all that has received the worship of ages—is prostrated and 
broken up by his iconoclastic phrenzy. Instances might be 
mentioned without end. ‘The learned editor of the Faedera 
saw nothing to admire, and every thing to blame, in the 
works of Shakspeare ; the awful tragedy of Othello was .to 
his taste—(if we do not mis-remember his words)—‘‘a 
bloody farce without salt or savor:” the almost divine 
discoveries of Newton are mere puerilities in the eyes of 
sir Richard Phillips (the author of ‘‘ A Million of Facts,’”’— 
not to be confounded with the mayor of Newport): there 
are men who prefer the pretty ginglings of Donizetti to the 
meaning harmonies of Mozart—and there are not wanting 
those who stigmatize the study of our profession as dry and 
uninteresting. 

Where hallucinations of this nature proceed from ignor- 
ance, or want of taste (which after all is ignorance), they 
are to be pitied rather than blamed; but he who defends 
his ignorance, and contends that it is knowledge, renders 
himself ridiculous and contemptible. ‘ The man who has 
not music in his soul” becomes foolish when he decries the 
taste for it in others: as a person suffering under an obli- 
quity of vision would be laughed at were he to condemn 
the eyes of all the rest of mankind, and declare that his 
alone were placed in a proper and natural position. 

To him, therefore, who may express such profane opin- 
ions of the law from sheer want of the faculty of appreciat- 
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ing its manifold and exquisite beauties, we have nothing to 
say. We have no respect for such a man’s judgment—we 
utterly despair of his taste : 

A primrose by a river's brim, 


A yellow primrose is to him— 
But it is nothing more ; 


he is as veritable a ‘ Potter’? as Wordsworth’s, with a 
reduplicate syllable. Flowers and poetry are dead letters 
tohim. But with the man who is more highly gifted 





“the gentleman and the scholar’’—who professes a relish 
for polite literature, and yet ventures (in a spirit of absurd 
antagonism to his better taste—for it must be so) to pro- 
pound such doctrines as we have alluded to, with him we 
declare war a [outrance, as against the bitterest enemy of 
our profession—one who would deprive it of all those 
amenities and graces which at present constitute its chief 
characteristics. 

To us, “ much reflecting on these things,’ and it must be 
confessed occasionally longing once more to behold the fields 
of lighter literature, and there to pass 


The sweet forgetfulness of toilsome life, 


it is always a matter of extreme delight and refreshment to 
turn to those exquisite Fictions, which both adorn and sim- 
plify our law 





mingling utility with sweetness, and tending 
to the noblest end to which poetry can devote itself— 
namely, to benefit mankind, and render them happy. Nor 
let it be supposed that this is the fond praise of a visionary 
enthusiast: the grave and learned lord Coke has declared 
that in ficlione juris semper equitas existit ;| and sir William 
Blackstone, following in his steps, has observed— 

“These fictions of law, though at first they may startle the 
student, he will find, upon further consideration, to be highly 


111 Rep. 51a; Co. Lit. 150 a. 
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beneficial and useful ; especially as their maxim is ever invariably 
observed, that no fiction shall extend to work an injury; its proper 
operation being to preventa mischief, or remedy an inconvenience, 


that might result from the general rule of law.” 


And he gives in a note the following extract from the civil 
law :—‘‘contra fictionem non admittitur probatio : quid enim 
efficeret probatio veritatis, ubi fictio adversus veritatem finget ? 
Nam fictio nihil aliud est, quam legis adversus veritatem in 
* which latter sentence 
may be thought to compensate by its strength for what it 
wants in perspicuity.°. No wonder that with such senti- 
ments, the learned commentator should fall foul upon sir 
Thomas Ridley, who, in his view of the civil and eccle- 
siastical law,* hath severely handled the common lawyers 
for ‘‘avocating away of causes” from the court of admi- 
ralty to the common law courts, by the fiction that a con- 
tract really made at sea was made at the Royal Exchange, 
or other inland place.’ Sir Thomas, in the ardor of his 
indignation, is not very careful to be accurate in the cause 
of his complaint, for he says— 


re possibili ex justad causa dispositio :” 


“The common lawyers (to defeat the civile law of the trial 
thereof ) have devised sundry actions, and among the rest an ac- 
tion of ‘Rover, whereby they faign that a ship arrived in Cheap- 
side, or some other like place within the citie, and there the plain- 
tiff and defendant meeting together, bargained upon some mer- 
chandize or other like seafaring matter, by which fiction, they 
pretend the bargain now is to be tryed in the common law, and 


13 Bl. Com. 43. 

? Gothofred, in Pand. 22. 3. 

%This definition of a fiction appears to have been originally given by the 
celebrated Bartolus, (called by the civilians “ the Star of Lawyers, the Master 
of Truth, and the Lanthorn of Equity ’’); in this form. “a fiction is an as- 
sumption of the law upon an untruth, for a truth, in a certain thing, possible 
to be done, and yet not done,”’—T. Ridley, View of Civ. and Eccl. L. part 3, 
c. 1, s. 3. 

* Ut supra. 5 3 Bl. Com. 107. 
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not by the civile law, as being done in the body of a countie, and 
not upon the maine sea, or any other place subject to the admirall 
jurisdiction.” 

We need hardly point out to the professional reader how 
egregiously the civilian is mistaken both as to the form of 
the action and the nature of the fiction adopted by our 
lawyers; but, making allowance for these errors, we must 
do sir Thomas the justice to say that he exhibits considera- 
ble taste and judgment in his strictures upon the art of legal 
poetry, and lays down some rules respecting the adoption 
of fictions, worthy of Horace himself, whom he quotes 
with great unction upon the subject :— 


* And as the law cannot proceed to a fiction without equity, so 
neither can it feign any thing that is impossible, for art evermore 
followeth nature ; and therefore if a man would feign dispropor- 
tionable things, such as the painter did in Horace, who made 
boars wallow in the waves of the sea, and dolphins wander in the 
woods ; these fictions in no sense can be admitted, for that they 
are such as neither nature nor reason can brook.”’ 


And then, after arguing that his suppositious action of 
trover is grossly inequitable, he proceeds to say— 

‘And surely as there is no equity in it, so there is no possibility 
such a fiction should be maintained by law ; for it hath no ground 
of reason to rest his feet on. For if this be granted that such a 
fiction of law may be made, then one of these absurdies must 
needs follow, either that a ship may arrive in a place where no 
water is to carry it, or if that it arrive according to the fiction, 
either the people, their houses, and their wealth, shall be all over 
whelmed in the water, as the world was in Noah’s flood and Deu- 
calion’s deluge, and so nobody there shall be keep alive to make 
any bargain or contract with the mariners and shipmen that ar- 
rive there, or that the people that dwell there shall walk upon the 
water, as people do on land, which Peter himself was not able to 
doe, but had sunck, if Christ had not reacht his hand to him, and 


therefore far less possible for any other man to do.” 
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The ingenious civilian has, however, forgotten the pos- 
sible, though certainly remote, contingency, of the people 
of Cheapside being provided with boats or even ships of 
their own; so that we venture to assert that the fiction is 
really not so absurd and unnatural as sir Thomas supposes 
it. 

But we have no patience with such a person as the au- 
thor of the work entitled, ‘“‘ Hzamen Legum Anglia, or the 
Laws of England examined by scripture, antiquity, and 
reason ;’”'—a dull, sour, crabbed, puritanical common- 
wealth’s man, who wished to restore the Mosaical law, 
and would hear of nothing in ours that was opposed to it— 
a man without a particle of taste for the fine arts, and who 
stupidly asserts that— 


‘All manner of pleadings and proceedings, both in law and 
equity, are stuffed with falsehood and lies ; and of necessity must 
be so, whilst the law continues as it now is.’” 


Such a person would, of course, equally condemn the use 
of all fiction, and consign to oblivion every thing that bore 
the stamp of poetry, rooting up from the way-side of the 
path of life the wild flowers which spring up to cheer the 
traveller, thereby rendering his road plain indeed, and with 
nothing to enliven its dulness and dust. But if we retain 
the fictions of poetry, we see no reason to reject the fictions 
of law. If it was in Homer, according to his great critic, 
a merit to have taught succeeding poets how to tell lies 
with propriety,* why should the lawyer be debarred from 
the exercise of his inventive faculties. 


' London, 1656. The title page bears this inscription, “ Cujus author ana- 
grammatis est,‘ A rouog Bok a> Bagd.’’ In Reed’s Law Catalogue this work 
is attributed to A. Boon, upon what authority we are not aware. It is not 
mentioned in Beughem’s Bibliographia juridica et politica, which professes to 
be a catalogue of all books upon jurisprudence or politics published since 
1651] to 1680. 

2Ch. 12, § 15, p. 95. 3 wevd7, Aeyerv we det. 
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In that reckless mania for innovation (as some of our 
contemporaries wisely designate the mis-called spirit of im- 
provement) which characterizes the present age, we regret 
to say that many of these time-honored relics of the past 
have been swept away by recent acts of parliament, and 
those fatal new rules— 


“ Which surely were invented for our sins,” 


and have produced that mass of decisions, or let us rather 
say in-decisions, with which Mr. Dowling periodically fa- 
vors the profession—these new rules, we say, have made 
sad havoc with the pleasing allegories that used to charm 
us of old. Our interest is no longer excited on behalf of 
the defendant in an action in Q. B. pining as a prisoner 
“in the custody of the marshal of the marshalsea.’”’ We 
no longer meet with that romantic picture of distress and 
destitution, reminding one of the calamities of Charles the 
second, or the pretender, which was presented in the writ 
of Latitat ; wherein the king politely informed the sheriff 
of Berkshire—or as the case might be—that he had lately 
commanded the sheriff of Middlesex,—in which county 
every good subject seems to have been supposed to reside,— 
to take the defendant and Richard Roe,—who was always 
getting into some scrape or other,—and keep them safely so 
that he should have their bodies—alive or dead, wt semble, 
—before himself (the king) at Westminster, to answer the 
plaintiff in a plea of trespass—what a picture of parental 
government was here exhibited—and that the sheriff of 
Middlesex had returned that the defendant and Roe were 
not in his bailiwick; whereupon, it being sufficiently at- 
tested in the king’s court, before him, that the aforesaid 
defendant and Richard did ‘‘ run up and down and secrete 
themselves,” in Berk’s, the sheriff was commanded to take 
and keep and produce them in the same way as the sheriff 
of Middlesex had been previously commanded. 
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We honestly confess, that before our feelings were hard- 
ened by practice, though we always felt a becoming anger 
at the malpractices of the defendant and his friend Roe, 
we could not help entertaining a sneaking wish that the 
poor fellows might escape the vigilance of the sheriff, and 
perhaps have even gone so far (may the lord chief justice 
forgive us!) as to wish that they might catch the sheriff, 
and turn the tables upon him, as Robin Hood did of yore 
in the green glades of merry Sherwood. 

But all this is over. A defendant is no longer in danger 
of having his body taken by the sheriff, and he is called to 
answer a plaintiff’s complaint by a writ of summons, as 
dry and matter-of-fact a piece of business as Jeremy Ben- 
tham himself could have desired. 

Still, however, thanks to the fifteen judges, there remains 
much to solace and divert us. We have still the action of 
trover—(not that fanciful one of sir 'T’. Ridley’s)—as pretty 
a fable as ever was invented; where the plaintiff tells his 
story in the most artless manner, declaring that he was 
lawfully possessed, as of his own property, of certain goods 
and chattels—say 200 bales of cotton, or some such trifle— 
or of certain cattle—such as ten horses, ten mares, and ten 
geldings—thus giving one a favorable impression of his 
wealth and importance—and that by some extraordinary 
and unexplained mischance he casually lost them—rather 
a careless trick, by the way,—and then in a manner equally 
extraordinary and unexplained, the defendant stumbles 
upon them, and they come to his possession by finding ;— 
whereat you are apt to wonder at your own bad luck in 
never finding such things. But then, mark the defendant’s 
dishonesty—observe the consequences of the temptation to 
which he was exposed, and be thankful you have escaped 
similar trials—whether of actions of trover or otherwise. 
For the defendant, well knowing that the goods are the 
property of the plaintiff, and of right belong and appertain 
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to him—no loophole left for a pretence of ignorance to creep 
out at,—but contriving and intending to deceive and de- 
fraud the plaintiff—the villain !—has not yet delivered them 
to the plaintiff, or any or either of them, or any part there- 
of—not one out of the thirty horses, mares and geldings 
that he found so “ promiscuously ’—not even so much as 
would serve for a sample of the cotton—though the plain- 
tiff, with the most exemplary forbearance, has over and 
over again requested him to do so: but no—the defendant 
has wholly refused to give up to the plaintiff his goods, and 
not content with that, has absolutely converted and dis- 
posed of them to his own use—this is too much even for the 
plaintiff’s patience, ‘‘ and thereupon he brings suit.”’ 

We can imagine that a simple man, being in possession 
of property such as ten bales of cotton or one horse, which 
he believes he has a legal right to, but which is claimed by 
another party, would be a good deal astonished upon being 
served with such a declaration, and not know very well 
how to make head or tail of it; but that does not lessen its 
real merits: he will go to his attorney, who will soon un- 
ravel the mystery, and make it all as plain as a pike-staff, 
and we should have no mercy for the man, who, upon such 
an explanation, did not at once enter fully into the beauties 
of the system. 

The action of ejectment still also remains to us. That is 
indeed a blessing; it throws, in the superabundance of its 
invention, even ¢rover far into the shade; there not being a 
single tittle of truth in any one of the facts that are put 
upon the record. 

Suppose this simple case. A tenant has broken some of 
the covenants of his lease, whereby his landlord has a right 
to re-enter—we will call the landlord A, and the tenant B. 
In order to exercise this right, as it might be inconvenient 
bodily to oust B from the possession, he has recourse to the 
law—not to its strong arm—but to its persuasive powers— 
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and who can deny that it does its spiriting gently: see 
what a little epic the special pleader produces on the sub- 
ject. He says, or sings, how Richard Roe—our old ac- 
quaintance—was attached to answer John Doe—whom we 
know aliunde to have been on other occasions an intimate 
associate of Roe, and are therefore astounded when we 
come to hear of the way in which he has been ill-treated 
by him'—and then it appears that A had let a messuage, 


1 In reference to the amicable relations existing between these two worthies, 
we may cite the following lines from “* The Pleader’s Guide :”’ 


“ Then let us pray for writ of pone, 
John Doe and Richard Roe his crony, 
Good men and true, who never fail 

The needy and distress’d to bail, 

Direct unseen the dire dispute, 

And pledge their names in ev’ry suit. 
Sure, ‘tis not all a vain delusion, 
Romance, and fable Rosicrucian, 

That spirits do exist without, 

Haunt us, and watch our whereabout, 
Witness, ye visionary pair, 

Ye floating forms that, light as air, 
Dwell in some SpecraL PLEApDER’s brain; 
Am I deceiv’d ? or are ye twain 

The restless and disturbed sprites, 

The manes of departed knights, 

Erst of the Post ? whose frauds and lies, 
False pleas, false oaths, and alibis, 
Rais’d ye in life above your peers, 

And launch’d ye tow'rds the starry spheres. 
Then to those mansions ‘ unanneal'd,’ 
Where unrepented sins are seal'd : 

Say, wherefore in your days of flesh 
Cut off, while yet your sins were fresh, 
Ye visit thus the realms of day, 
Shaking with fear our frames of clay, 
Still doomed in penal ink to linger, 
And hover round a pleader’s finger, 

Or on a writ impal’d, and wedg’d 

For plaintiff ’s prosecution pledg’d, 








78 Legal Fictions. [ April, 


or a manor, or possibly an Irish mountain,’ to this Doe for 
a term of years; who had entered upon the premises, and 
was snugly and peaceably in possession: when that rap- 
paree, Roe—for he is really no better—comes with an armed 


Aid and abet the purpos’d ill, 

And works of enmity fulfil, 

Still doom’d to hitch in declaration, 

And drive your ancient occupation ! 

While thus to you I raise my voice, 

Methinks I see the ghosts rejoice 

Of lawyers erst in fiction bold, 

Levinz and Lutwycue, pleaders old ; 

With writs and entries round him spread, 

See plodding Saunpers rears his head, 

Lo! Ventris wakes! before mine eyes 

Brown, Litty, and Bonn arise ! 

Each in his parchment shroud appears, 

Some with their quills behind their ears, 

Flourish their velvet caps on high— 

Some wave their grizzle wigs, and cry 

‘ Hail, happy pair! the glory and the boast, 

The strength and bulwark of the legal host, 

Like Savut aad Jonaruan in friendship tried, 
Pleasant ye lived, and undivided died ! 

While pillories shall yawn, where erst ye stood, 
And brav’d the torrent of o’erwhelming mud, 
While gaming peers, and dames of noble race, 
Shall strive to merit that exalted place ; 

While righteous scriv’ners, who when Sunday shines, 
Pore o’er their bills, and turn their noughts to nines, 
(Their unpaid bills, which long have learn’d to grow, 
Faster than poplars on the banks of Po), 

Freely shall lend their charitable aid, 

To young professors of the gambling trade ; 

While writs shall last, and usury shall thrive, 
Your name, your honor, and your praise shall live : 
Jailors shall smile, and with bumbailiffs raise 

Their iron voices to record your praise, 

Whom law united, nor the grave can sever, 


All hail Joun Dog, and Ricuarp Rok, for ever.’ ”’ 


! Ejectment lies for mountain in Ireland. Lord Kildare v. Fisher, \ Stra. 71. 
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force, probably of outlaws like himself, enters into Doe’s 
tenements, ‘‘ with the appurtenances,” and ejects him from 
them—appurtenances and all—and does other wrongs to 
him, which are not indeed specified, but which leave us, 
by their very vagueness, in a greater state of uneasy sym- 
pathy on poor Doe’s account—to his great damage and 
against the peace of our lady the queen. Wherefore Doe 
saith that he is injured, as well he may, and brings his 
action accordingly ; A, the landlord, not in the slightest 
degree interfering, but leaving his tenant Doe to fight it out 
with Roe as he best may. 

The next step in the proceedings is strikingly character- 
istic :—Roe, whether satiated with triumph, or stung by 
remorse, determines upon abandoning the fruits of his con- 
quest; and therefore he writes a letter to B—of whom we, 
who are behind the scenes, know something, but the judges, 
judicially, nothing whatever—and this letter, whether in 
respect of its simplicity of style or loftiness of sentiment, 
we hold to be a composition surpassed by nothing in the 
range of fictitious literature, and equalled only by some of 
the pithy and strenuous “‘ messages’ recorded by Homer ; 
we proceed without further preface to lay it before our 
readers :— 


“To Mr. B. 
“SiR, 

“1 am informed that you are in possession of, or claim title to, 
the premises in this declaration of ejectment mentioned, or to 
some part thereof, and I being sued in this action as a casual 
ejector only, and having no claim or title to the same, do advise 
you to appear in next term in the court of at West- 
minster, by some attorney of that court, and then and there, by 
rule of the same court, to cause yourself to be made defendant in 
my stead ; otherwise I shall suffer judgment therein to be entered 
against me by default, and you will be turned out of possession. 
Dated this Ist day of January, A. D. 1840. 

* Yours, &c. * RicHarRD Rog.” 
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We must not indulge ourselves in a detailed comment 
upon this elegant epistle—nor dwell on the admirable skill 
of the pleader-poet, who thus artistically informs his reader 
that B is “‘in possession of, or claims title to, the premises 
in question’’—and that Doe has actually served Roe with 
a declaration in ejectment—facts most important in them- 
selves, but which it might have been tedious to have nar- 
rated circumstantially, and which are thus told by infer- 
ence :—nor can we dwell on the modest dignity with which 
Roe speaks of his great achievement, styling himself “a 
casual ejector only,” and the manly candor with which he 
admits he has ‘no claim or title’ to the property—nor on 
the real kindliness of his disposition, which however con- 
cealed under a rugged nature is manifested by his friendly 
advice to B, pointing out the nice technical steps to be 
taken in his defence—nor on the stern solemnity with which 
he indicates the consequences of slighting that advice: we 
can do no more than suggest these things to our reader’s 
discernment. But we recommend him to con the letter 
attentively, satisfied that the discovery of fresh beauties in 
every line will amply repay the time and study he may be- 
stow upon it. 

After this we hear no more of Richard Roe: his future 
destiny, whether for good or ill, is left untold ;—like that of 
the hero of the Lliad, whom, indeed, in more than one re- 
spect he may be said to resemble— 


Jura negat sibi nata, nihil non arrogat armis. 


We will resist the temptation of following out the inves- 
tigation of other fictions with which our legal forms are 
happily replete, but leave them to the discovery and criti- 
cism of the judicious reader: but we will beg him to ob- 
serve that our admiration for this style of writing is limited 
to those cases, where, in the words of sir W. Blackstone 
already quoted, the use of the fiction is ‘‘ beneficial and 
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useful ’’—where it is found not ‘‘ to work an injury,’’—and 
where its operation is ‘‘ to prevent a mischief or remedy an 
inconvenience, that might result from the general rule of 
law.” If it shall be found that the adoption or retention of 
any fiction fails of this effect—or (for if it were merely 
harmless our love of the Asthetic would forbid our censure) 
if it shall appear that the very contrary of all this good is 
worked, then it becomes our painful duty to be forward in 
the condemnation of it. 





ART. V.—ON THE DUTIES OF GUARDIANS, SURETIES, ARBI- 
TRATORS, AND JURORS. 


[From Combe’s Moral Philosophy, Lecture 15.] 


Havine discussed the social duties which we owe to the 
poor and to criminals, I proceed to notice several duties of 
a more private nature, but which are still strictly social and 
very important. I refer to the duties of guardianship and 
surety. 

As human life is liable to be cut short at any stage of its 
progress, there are always existing a considerable number 
of children who have been deprived by death, of one or both 
of their parents; and an obligation devolves on some one or 
more of the members of society, to discharge the duties of 
guardians towards them. When the children are left to- 
tally destitute, the parish is bound to maintain them; and 
that duty has already been considered under the head of the 
treatment of the poor. It is only children, therefore, who 
stand in need of moral guidance, and who inherit property 
that requires to be protected, whose case we are now con- 
sidering. We may be called on to discharge these duties, 
either by the ties of nature, as being the next of kin, or by 
being nominated guardians or trustees in a deed of settle- 

VOL. XXV.—NO. XLIX. 6 
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ment executed by the parent who has committed his pro- 
perty and family to our care. 

Many persons do not regard these as moral duties, but 
merely as discretionary acts, which one may discharge or 
decline without blame, according to his own inclination ; 
and there are individuals, who recount some half dozen of 
instances in which trustees and guardians have been sub- 
jected to great labor and anxiety, and been rewarded by 
loss, obloquy, and ingratitude; and who, on the exculpa- 
tory strength of these cases, wrap themselves up in impene- 
trable selfishness, and, during their whole lives, decline to 
act as trustee or guardian for any human being. 

It is impossible to deny, that instances of flagrant ingrat- 
itude to guardians have occurred, on the part of young per- 
sons, but these are the exceptions; and if this system of 
declinature were to become general, the young, who had 
lost their parents, would be left as aliens in society, the 
prey of every designing knave, or be cast on the cold affec- 
tions of public officers appointed by the state to manage 
their affairs. 

While there are examples of misconduct and ingratitude 
on the part of wards, there are, also, unfortunately, nume- 
rous instances of malversation on the part of guardians ; 
and those who are chargeable with this offence are often, 
when called on to account for the funds entrusted to their 
care, the loudest in complaining of hardship and want of 
just feeling, on the part of the wards. I have known some, 
but very few instances, indeed, in which children, whose 
affairs had been managed with integrity, and whose educa- 
tion had been superintended with kindness and discretion, 
have proved ungrateful ; but I have known several flagrant 
instances of cruel mismanagement by guardians. In one 
instance, a common soldier who had enlisted and gone to 
the peninsular war, left two children, and property yielding 
about £60 sterling a year, under charge of a friend. He 
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was not heard of for a considerable time, and the report be- 
came current that he had been killed. The friend put the 
children into the charity work-house of the town as pau- 
pers, and appropriated the rents to his own use. A relative 
of the soldier, who lived at a distance, at last got tidings of 
the circumstance, obtained a legal appointment of himself 
as guardian to the children, took them out of the work- 
house, prosecuted the false friend, and compelled him to 
refund the spoils of his treachery. In another instance, 
both the father and mother of two female children died, 
when the eldest of the children was only about three years 
of age. The father was survived by a brother, and also 
by a friend, both of whom he named as guardians. He left 
about £3000 sterling of property. The brother was just 
starting in business, and had the world before him. He 
put £1500 of the trust money into his own pocket, without 
giving any security to the children; and during the whole 
of their minority, he used it as his own, and paid them 
neither capital nor interest. His co-trustee, who was no 
relation in blood, was an example of generosity as striking 
as this individual was of selfishness. He lent out the other 
£1500, took the two children into his house, educated them 
along with his own family, applied the interest of the half 
of their fortune which he had rescued, faithfully for their 
benefit, and finally accounted to them honestly for every 
farthing. When the children became of age, they prose- 
cuted their disinterested uncle for the portion of their funds 
which he had mistaken for his own; and after a considera- 
ble litigation they succeeded in recovering principal, inter- 
est, and compound interest, which the court awarded to 
them, in consequence of the flagrancy of the case; but they 
were loudly taxed by him and his family with ingratitude, 
and want of the due affection for calling to a court of law 
so near and dear a relative. 

As a contrast to this case, | am acquainted with an 

6* 
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instance, in which a body of trutees named in a deed of 
settlement by a mere acquaintance, a person who had no 
claim on their services, through kindred or relationship, 
managed, for many years, the funds of a young family,— 
superintended the education of the children,—accounted 
faithfully for every farthing that came into their own pos- 
session ; but, who, at the close of their trust, owing to their 
having employed a law agent, who did not attend to his 
duty, and to the children having turned out immoral, were 
sued personally for £1000 each, and were involved in a 
troublesome and expensive litigation. 

I mention these facts to convey to the younger part of 
my audience, who may not have had experience in such 
matters, an idea at once of the trouble and risks which 
often accompany the duty of guardianship. At the same 
time, I have no hesitation in saying, that I consider every 
man bound to undertake that duty, with all its discomforts 
and dangers, where the dictates of the higher sentiments 
urge him to do so. If one of our own relatives have been 
laid in a premature grave, nature calls aloud on us to assist 
and guide his children with our experience and advice. If 
we have passed our lives in habits of sincere friendship, and 
interchange of kindness, with one who is not connected with 
us by relationship, and if that friend be called, before the 
ordinary period of human life, to part with his family for 
ever, we are bound by all the higher and purer feelings of 
our nature, to lend our aid, in so far as our feeble succor 
will extend, in protecting and assisting his surviving part- 
ner and children, if requested by him to do so. 

There are instances, however, in which men from vanity, 
or mere selfish motives, sometimes, in their deeds of settle- 
ment, do not appeal to their own respectable relatives and 
friends for assistance; but name men of eminent rank, as 
the guardians of their children, under the double expecta- 
tion of adding a posthumous lustre to their own names, and 
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securing a distinguished patronage to their family. This 
practice is disowned by conscience, and by just feelings of 
independence ; and trustees called on in such circumstances, 
to act, are clearly entitled to decline. 

Suppose, then, that a case presents itself, in which one of 
us feels himself called on to accept as a trustee or guardian, 
under a deed of settlement, what is it his duty to do? 
There are certain rules of law laid down for the guidance 
of persons acting in these capacities, with which he should, 
at the very outset, make himself acquainted. They are 
framed for the direction of average men, and on the whole, 
prescribe a line of duty which tends essentially to protect 
the ward ; but which also, when observed, afford an equal 
protection to the guardian. It has often appeared to me, 
from seeing the loss and suffering to which individuals are 
exposed from ignorance of the fundamental rules of law on 
this subject, that instruction in them, and in other princi- 
ples of law applicable to duties which the ordinary mem- 
bers of society are called on to discharge, should form a 
branch of general education. 

After having become acquainted with our duties as trus- 
tees or guardians, we should bend our minds sedulously to 
the upright discharge of them. We should lay down a posi- 
tive resolution not to convert our wards, their property, and 
affairs, into sources of gain to ourselves, and not to suffer 
any of our co-trustees to do such an act. However tempt- 
ing it may be to employ their capital in our own business, 
and however confident we may feel that we shall, in the 
end, honestly account to them for every farthing, still I say 
we ought not to yield to the temptation. ‘The moment we 
do so, we commit their fortunes to all the hazards of our 
own; and this is a breach of trust. We place ourselves in 
circumstances in which, by the failure of our own schemes, 
we may become the instruments of robbing and ruining 
helpless and destitute children, committed, as the most 
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sacred pledges, to our honesty and honor. If this grand 
cause of malversation be avoided, there is scarcely another 
that may not be easily resisted. 

The next duty after abstaining, ourselves, from misapply- 
ing the funds of our wards is, to keep a sharp eye over our 
co-trustees or guardians, that none of them may fall into 
that temptation. Men of sensitive, delicate, and upright 
minds, who are not in the least prone to commit this offence 
themselves, often feel extraordinary difficulty in checking a 
less scrupulous co-trustee in his malpractices. They feel 
the act to be so dishonorable that they shrink from taxing 
another with it; and try to shut their eyes to mismanage- 
ment as long as possible, solely from aversion to give pain 
by bringing it toa close. But this is a weakness which is 
not founded in reason, but on a most erroneous view both of 
duty and of human nature. I can testify, from my know- 
ledge of human feelings, gained both by means of phre- 
nology and of some experience and observation in the world, 
that a man who is thoroughly upright and honest never ob- 
jects to be looked after, with the utmost strictness: He is 
conscious of virtue, and is pleased that his virtue should 
be discovered, which it can be most effectually by a close 
scrutiny of his conduct. We shall never, therefore, offend 
a really good and trustworthy man, by inquiring habitually 
how he is discharging his duty. On the contrary, he will 
invite us to do so; and esteem us the more, the more atten- 
tively we watch over the affairs of our pupils. On the 
other hand, if the organs of conscientiousness be so defect- 
ive in any individual, that he is tempted to misapply the 
funds committed to his care, he stands the more in need of 
being closely watched, and of having his virtue supported 
by checks and counsel; and we are doubly called on not 
to allow a false delicacy to seal our lips and tie up our 
hands, in the very circumstances where the free action of 
both is most needed. We, therefore, cannot give just offence 
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by the discharge of our duty in this respect: If our co- 
guardian be honest, he will thank us for our scrutiny ; 
whereas, if he be dishonest, his feeling of offence at our 
checking his peculation, is like that of a rogue with the 
officer who detects him and brings him to justice, and is 
beneath the serious consideration of any rational mind. 

But even in this case, we shall give much less offence 
than we imagine. It is a fact, of which I am convinced 
by extensive observation, that men in whom the organs of 
conscientiousness are deficient, and who are thereby more 
prone to yield to temptations to infringe justice, have very 
little of that sensibility to the disgrace of dishonesty, which 
better constituted minds feel so energetically; and that we 
may speak to them very plainly about their departures from 
duty, without their feeling debased. But whether they feel 
offended, or not, it is the duty of their co-trustees to prevent 
them from doing wrong. 

If the funds of our pupils be properly preserved and pro- 
fitably invested, there is generally little risk of great failures 
in the remaining duties of trustees and guardians. These 
consist generally in seeing that the children are properly 
maintained, educated, and set out in life. Every trustee 
will be more able to discharge these duties well, in propor- 
tion to the range and value of his own information. The 
lectures delivered under the auspices of this association 
must conduce greatly towards rendering the citizens of Edin- 
burgh better qualified to discharge this social duty. The 
views which they here obtain of the nature of man, and of 
the physical world, and of the relations between them, must 
open up their minds to a perception of what constitutes a 
really good education, and also render them better judges of 
the talents, dispositions, and acquirements on which success 
in life most generally depends, and thereby enable them to 
see that these are duly cultivated in their pupils. 
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The next social duty to which I advert is that of surety- 
ship, or cautionary, as it is called in Scotland. A surety 
may engage either to pay a certain sum of money, if the 
principal obligant fail; or become bound for his.good beha- 
vior and proper discharge of duty, in any office to which 
he has been appointed. Great losses and much misery 
often arise from suretyship; and, in consequence, many per- 
sons lay down the rule never to become surety for any 
human being; while others, of a more generous and con- 
fiding nature, are ready to bind themselves for almost every 
one who gives them solemn assurances that they will never 
be called on to pay. I shall attempt to expound the philos- 
ophy of the subject, and we shall then be better able to 
judge of our duty. 

Suretyship is a lame substitute for a thorough knowledge 
of human nature. There are individual men, whose pru- 
dence and integrity are proof against every temptation; 
and if we were quite certain that any particular individual 
whom we were about to trust, or whom we intended to em- 
ploy confidentially in our affairs, was one of these, we 
should desire no other security for his solvency or good 
conduct, than that afforded by his own noble nature. But 
we know that there are plausible and ostensibly honest 
men, who are rogues at the bottom, and we never feel cer- 
tain that the individual whom we are about to trust or em- 
ploy may not, in an unlucky hour, be found to belong to 
this class. We, therefore, require that some individual, who 
knows his dispositions and abilities, and is assured of his 
prudence and integrity, should certify his possession of these 
qualities to us, and certify them in the only way which can 
convince us of the entire sincerity of the recommendation, 
namely, that of engaging to pay the debt which he incurs, 
if he do not, or, to indemnify us of loss, if, through negli- 
gence or dishonesty, he shall occasion any to arise to us. 

It appears to me that the practical application of phrenol- 
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ogy will diminish both the necessity of demanding security 
and the danger of undertaking it. I have repeatedly shewn 
to you examples of the three classes of heads; first, the 
class very imperfectly endowed in the moral and intellect- 
ual regions; second, the class very favorably constituted, 
in which these higher organs have a decided preponder- 
ance; and third, the class in which the three regions stand 
nearly in equilibrium. Now, no man of prudence, if he 
knew phrenology, would become security for men of the 
lowest class, nor be accessary, in any way, to placing them 
in situations of trust; because this would just be exposing 
them to temptations, which their weak moral faculties are 
not capable of withstanding. Men, having the highest or 
best combination of organs, if well educated, may be safely 
trusted without security; or if we do become bound for them, 
we shall have little to fear from their misconduct. I have 
mentioned that among several thousand criminal heads 
which I have seen, | have never met one possessing the 
highest form of combination. Only once, in a penitentiary 
in Dublin, I found a female whose head approached closely 
to this standard, and I ventured to predict that there was 
diseased action in the brain. The jailer said he was not 
aware of there being disease, but that the woman was sub- 
ject to intense and long continued headaches, during which 
her mental perceptions became obscure; and the physician, 
on hearing my remark, expressed his own conviction, as 
having been of long standing, that there was diseased ac- 
tion in the brain. 'This leaves, then, only the middle class 
of individuals, or those in whose brains the organs of pro- 
pensity, sentiment, and intellect, are nearly equally bal- 
anced, as those for whose conduct surety would be required, 
and for whom it would be hazardous to give it. The neces- 
sity and the hazard both arise from the same cause. Indi- 
viduals thus constituted may be moral, as long as external 
temptation is withheld; but they may, on any day, lapse 
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into dishonesty, when strong inducements are presented ; 
and often the possession of property, committed to their 
charge in a confidential manner, that is to say, in such a 
way that they may misapply it for a time without detec- 
tion, operates as an irresistible temptation, and they change 
their character, to the consternation of their sureties, in the 
very circumstances in which their good conduct was most 
implicitly relied on. We sometimes read in the newspapers 
of enormous embezzlements, or breaches of trust, or dis- 
graceful bankruptcies, committed by men who, during a 
long series of years, had enjoyed the most reputable char- 
acters; and the unreflecting wonder how men can change 
so suddenly, or how, after having known the sweets of vir- 
tue, they can be so infatuated as to part with them all, for 
the hollow illusions of criminal gain. But the truth is, that 
these men belong to the class in which the three regions of 
the brain are nearly equally balanced, and their virtue 
never at any time stood on a very stable foundation. It 
was poised like a pyramid on its apex, and the breath of 
external temptation was sufficient at any moment to overset 
it. Many small slips from the code of perfect morality pro- 
bably preceded the grand catastrophe; which, moreover, 
was hastened, if not induced, by the facilities for doing 
wrong, afforded by the very confidence and good reputation 
which they had previously enjoyed. 

It is of some importance to know the characteristic dis- 
tinctions of the different classes of minds, in judging in rela- 
tion to suretyship; because, looking at such obligations, we 
observe that in some cases, they lead to no loss, while in 
others, they are ruinous in the extreme. The judgment is 
perplexed, while we have no means of accounting for these 
differences of result; but if you will study phrenology, and 
apply it practically, it will clear up many of these apparent 
anomalies, and enable you to judge when you are safe, and 
when exposed to danger. 
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We come now to inquire into the practical rule which we 
should follow, in regard to becoming sureties. In the pres- 
ent state of society, the exacting of security is in many 
instances indispensable; and I cannot, therefore, see any 
ground on which the selfishness of those who decline, in all 
circumstances, to undertake it, can be defended. It appears 
to me to be a necessary duty, which presents itself to 
many individuals; and that, although when imprudently 
discharged, it may be hazardous, we are not, on that ac- 
count, entitled entirely toshrink from it. There are several 
precautions, however, which we are not only entitled, but 
called on, to adopt, for our own protection. In the first place, 
no man ought ever to bind himself to pay money to an extent 
which, if exacted, would render him bankrupt; for this 
would be to injure his creditors by his suretyship; nay, he 
should not bind himself gratuitously to pay any sum for 
another, which, if lost, would seriously injure his own 
family. In short, no man is called on to undertake gratui- 
tous and benevolent obligations, beyond the extent which 
he can discharge without severe and permanent suffering to 
himself; and in subscribing such obligations, he should 
invariably calculate on being called on to fulfil them by 
payment. In general, men, even of ordinary prudence, find 
by experience that they are compelled to pay, at least one 
half of all the cautionary obligations which they grant, 
and the imprudent even more. Unless, therefore, they are 
disposed to go to ruin in the career of social kindness, they 
should limit their obligations in proportion to their means. 

Secondly—We should consider the object sought to be 
attained by the suretyship. If it be to enable a young man 
to get into a desirable employment, or to commence busi- 
ness on a moderate scale on his own account, or to help a 
friend, in a temporary, unexpected, and blameless emer- 
gency, good may, in all of these instances, result from the 
act. But if it be merely to enable a person who is doing 
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well, to do, as he imagines, a great deal better; to enable 
him to extend his business, or to get into a more lucrative 
situation, we may often pause, and doubt whether we are 
about to serve our friend, or injure both him and ourselves. 
According to my observation, the men who have succeeded 
best in the pursuits of this world, and longest and most 
steadily enjoyed prosperity and maintained character, are 
those who, from moderate beginnings, have advanced slowly 
and steadily along with the stream of events, aided chiefly 
by their own talents and mental resources; men who have 
never hastened to be rich, but who, from the first, have seen 
that time, economy, and prudence, are the grand elements 
of ultimate success. These men ask only the means of a 
fair commencement, and afterwards give no trouble, either 
to the public or to their friends. Success flows upon them, 
as the natural result of their own course of action, and they 
never attempt to force it prematurely. There are other 
individuals, full of sanguine hope, inordinate ambition, or 
of a boundless love of gain, who never discover the advan- 
tage of their present attainments, but who are constantly 
aiming at an imaginary prosperity, just at arm’s length be- 
yond their reach; and they ask their friends to lend them 
the aid of their arm, to add to the length of their own, as- 
sured that they will then seize the prize. ‘These persons 
urge their friends to become securities for them, to raise 
money, in order to extend their business. I would humbly 
recommend to those to whom this appeal is made, to mode- 
rate their pace, instead of accelerating it; to advise them 
to practise economy and patience; and to wait till they 
acquire capital of their own to increase their trade. The 
mental weakness of such men arises from their own over- 
sanguine, ambitious, and grasping disposition; and it is 
liable to be fostered, and rendered more dangerous, by en- 
couragement. ‘The chances are many, that they will ruin 
themselves, and bring serious loss on their sureties. I have 
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seen the most deplorable examples of families absolutely 
ruined by a single member of them, possessing this charac- 
ter, who, by his brilliant representations of approaching for- 
tune, succeeded in getting possession of the moderate patri- 
monies of his brothers and sisters, the funds provided for 
his mother’s annuity, in short, the whole capital left by his 
father, as the fruit of a long and laborious life, and in a few 
years had dissipated every sixpence of it, in enterprises and 
speculations of the most extravagant description. 

One benefit of phrenology, to those who make a practical 
use of it, is to enable them to discriminate between a man’s 
hopes and his real capacities. 'They are aware, when they 
see considerable deficiency in the organs of intellect, or in 
those of cautiousness, conscientiousness and firmness, that 
whatever promises the individual may make, or however 
sincere his own intentions of being prosperous may be, yet 
that if he involve himself in a multitude of affairs, beyond 
the reach of his intellectual powers, failure will be inevita- 
ble; and they act accordingly. I have repeatedly urged 
individuals to abstain from assisting characters of this de- 
scription to extend their speculations, and advised them to 
reserve their funds for emergencies of a different descrip- 
tion, which were certain to arise; and at the distance of a 
few years, after the advice had been forgotten by me, they 
have returned and thanked me for the counsel. Such spec- 
ulative men generally fall into great destitution in the end; 
and my recommendation to their relatives has uniformly 
been, to reserve their means, with the view of saving them 
from abject poverty, when their schemes shall have reached 
their natural termination in ruin; and this has been found 
to be prudent advice. 

As a general rule, therefore, I would dissuade you from 
undertaking suretyship merely to increase the quantity, or 
accelerate the march of prosperity, if your friend, by the aid 
of time, prudence and economy, may ultimately command 
success by his own resources. 











94 Suretyship. [ April, 


The last rule in regard to suretyship which I shall state 
is, that in becoming bound for the good conduct of an indi- 
vidual in a new employment, you should be well aware 
that the situation into which you are about to introduce 
him, is one suited to his natural dispositions and capacities, 
and not one calculated to bring the weaker elements of his 
character into play, and be the means of ruining him, as 
well as injuring yourself. Suppose, for example, that a 
young man has any latent seeds of the love of intemper- 
ance, or even great conviviality, in his constitution, or that 
he is fond of a wandering and unsettled life, and that, by 
becoming surety for his good conduct and intromissions, 
you get him employed as a mercantile travelling agent, you 
manifestly expose him to temptations which may com- 
pletely upset his virtue. I have known individuals, who, 
in more favorable circumstances, had acquired and main- 
tained excellent characters, ruined by this change. Again 
—if an individual be either extremely good natured, so 
much so that he cannot resist solicitation; or if he be ex- 
tremely ambitious and fond of power; or very speculative ; 
if you aid him in obtaining an agency for a bank, in which 
he will obtain an immediate command of large sums of 
money, and be thereby exposed to solicitation, or tempted 
to indulge in magnificence, or speculate on his own ac- 
count, for all of which the command of money presents 
many facilities, you may bring him to ruin, when you in- 
tended to do him a great service. It has been remarked, 
that more men prove unsuccessful as bank agents, than 
almost in any other office of trust; and the reason appears 
to me to be, that the free command of money presents 
greater temptations to the weak points of character than 
almost any other external circumstance. For this reason, 
it is only men of the highest natural moral qualities, who 
should be appointed to such situations; individuals whose 
integrity and love of justice and duty are their strongest 
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feelings ; and then, with average intellectual endowments, 
their conduct will be irreproachable. It is clear, that until 
We possess an index to natural talents and dispositions, that 
can be relied on in practice, much disappointment, loss, and 
misery, must inevitably be sustained, by the improper loca- 
tion or employment of individuals, in the complicated rela- 
tions of society ; and if phrenology promise to aid us in 
arriving at this object, it is worthy of our most serious con- 
sideration. 

Another social duty, which men are occasionally called 
on to discharge, is that of acting privately as arbitrators 
between disputing parties, or publicly as jurymen. Ac- 
cording to the present practice, no particular preparation 
for these duties is supposed to be necessary. A young man 
may have obtained any kind of education, or no education ; 
he may possess any degree of intelligence and talent, or 
none of either; and he may be upright in his dispositions, 
or very much the reverse ; yet none of these things are of 
the least consideration, in regard to his qualification to 
serve as a juror; but as soon as he is found inhabiting a 
house, or possessing a shop, or a farm, of a certain rent, his 
name is placed on the list of jurors; he is summoned, in 
his turn, to sit on the bench of justice, and there he dis- 
poses, by his vote, of the lives and fortunes of his fellow- 
men. ‘Ihe defence maintained for this system is, that as 
twelve individuals are selected in civil cases, and fifteen in 
criminal, the verdict will embody the average intelligence 
and morality of the whole; and that, as the roll of jurors 
includes all the higher and middle ranks, their decisions, if 
not absolutely perfect, will, on the whole, be the best that 
can be obtained. ‘This apology is, to some extent, well 
founded ; and the superior intelligence of a few, frequently 
guides a vast amount of ignorance and dullness in a jury. 
Stil, the extent of this ignorance and inaptitude is a great 
evil; and as it is susceptible of removal, it should not be 








96 Duties of Jurors. [ April, 


permitted to continue. All of you who have served as 
jurors, must be aware of the great disadvantages under 
which individuals labor in that situation, from want of 
original education, as well as from the want of the practice 
of mental application. [I knew an instance in which a 
jury, in a civil cause which embraced a long series of 
transactions, of bills, purchases, sales, excise entries, per- 
mits, and other technical formalities, was composed of four 
Edinburgh traders, and of eight men balloted from the 
county of Edinburgh, where it borders on Lanarkshire and 
Peeblesshire ; men who occupied small farms, who held the 
plough and drove their own carts; persons of undoubted 
respectability and intelligence in their own sphere, but who 
knew nothing of mercantile affairs; whose education and 
habits rendered them totally incapable of taking notes of the 
evidence, and of course, of forming any judgment for them- 
selves. When the jury retired, at ten o’clock at night, after 
a trial of twelve hours, one of the merchants was chosen 
foreman, and he asked the opinion of his brethren in suc- 
cession. Eight of them echoed the charge of the presiding 
judge; but the other three announced a contrary opinion. 
The jurors from the country, seeing that the merchants 
were all on one side, in opposition to them, acknowledged 
that the details of the case had extended far beyond their 
capacity of comprehension ; that they really could form no 
judgment on the question ; and, therefore, concluded that it 
was safest to follow the judge. ‘The minority differed from 
the judge; they took great pains in explaining, from their 
own notes, the leading circumstances to the majority, and 
succeeded in bringing them round to their opinion; and the 
result was, a verdict of a totally opposite description from 
that at first proposed. I obtained this information, the day 
after the trial, from one of those who had stood in the mi- 
nority. The verdict was right, and no attempt was made 
to disturb it by the party who lost his cause. 
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The majority here were not to blame; they had been 
called on to discharge a public duty for which they were 
totally unprepared, and they did their best to attain the 
ends of justice. But what I humbly submit to your con- 
sideration is, that as the ordinary members of the commu- 
nity are called on to exercise the very important office of 
jurors, and may become the instruments of taking away 
the life or property of their fellow-men, their education 
should be so conducted as to qualify them, to a reasonable 
extent, for discharging so grave a duty. If we were accus- 
tomed to look on our social duties as equally important with 
our private interests, instruction calculated to qualify us to 
comprehend questions of private right and public criminal- 
ity would undoubtedly form a branch of our youthful train- 
ing. It has sometimes occurred to me, that it would be 
highly useful to confer certificates, or degrees of qualifica- 
tion, on young men, founded on an examination into their 
educational attainments, and that these should be indis- 
pensable to their being placed on the roll of jurors, or even 
of voters, and also to their exercising any public office of 
trust, honor, or emolument. ‘The effects of such a regula- 
tion would probably be, that it would be considered dis- 
graceful to want that qualification; that parents would 
strain every nerve to obtain it for their children; and that 
men who were the architects of their own fortunes would 
begin by pursuing such studies as would enable them to 
acquire it. The standard of education is still very low, 
even in Scotland; but in England it is much more so. I 
knew an Englishman who had acquired a fortune exceeding 
£70,000, whose whole educational acquirements consisted 
in reading and the ability to subscribe his own name. He 
was, as you may suppose, a man of great natural talent. 
He travelled with a clerk, who conducted his correspon- 
dence, drew his bills, kept his books, and supplied the want 
of original education, as far as this could be done; but he 
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strongly felt the extent of his own defects. His affairs re- 
quired such constant active exertion, that he had found it 
impossible, after he had entered into business, to educate 
himself; and he was so far advanced in life when I con- 
versed with him, that he had then no hopes of going to 
school. 

Analogous to the duty of jurors, is that of acting as arbi- 
trator between individuals who have differences which they 
cannot amicably settle. ‘This being altogether a voluntary 
duty, it may be supposed that those only who are well 
known to be qualified for it will be called on to discharge 
it. But the reverse is too often the case. Individuals who 
are themselves ignorant of the nature of an arbitrator’s 
duties are no judges of what qualifies another person to 
discharge them, and often make most preposterous selec- 
tions. It is indeed a very common opinion, that the referee 
is the advocate of the party who nominates him, and that 
his duty consists in getting as many advantages for his 
friend as possible. Hence, in anticipation of disagreement, 
power is given to the two referees, in case of difference in 
opinion, to choose a third, whose award shall be final; and 
not unfrequently this oversman, as he is called in Scotland, 
halves the points of difference between the two discordant 
arbitrators, and assumes that this must be absolute justice. 
It is a favorite maxim with persons not conversant with 
Jaw, that all disputes are best settled by a reference to 
‘‘ honest men judging according to equity.” I have never 
been blind to the imperfections of law and of legal deci- 
sions; but I must be permitted to say that I have seen the 
worst of them far surpassed in absurdity and error, by the 
decisions of honest men judging according to equity. If 
any of you have ever acted as an arbitrator, he must have 
found that the first difficulty that presented itself to his un- 
derstanding was the wide difference between the contend- 
ing parties, regarding matters of fact. ‘lhe law solves this 
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difficulty, by requiring evidence, and by establishing rules 
for determining what evidence shall be sufficient. Honest 
men, in general, hold themselves to be quite capable of dis- 
covering, by the intuitive sagacity of their own judgment, 
which statement is true, and which false, without any evi- 
dence whatever, or at least, by the aid of a very lame pro- 
bation. The next difficulty which an arbitrator experi- 
ences is, to discover a principle in reason, by which to regu- 
late his judgment, so that impartial men may be capable of 
perceiving why he decides as he does, and that the parties 
themselves may see that justice has been done to them. 
In courts of law, certain rules which have been derived 
from a comprehensive survey of human affairs, and much 
experience, are taken as the guides of the understanding in 
such circumstances. These are called rules or principles of 
law. ‘They do not always possess the characteristics of 
wisdom which | have here described, nor are they always 
successfully applied; but the objects aimed at, both in 
framing and applying them, are unquestionably truth and 
justice. Yet honest men, judging according to equity, too 
frequently treat all such rules with contempt, assume their 
own feelings to be better guides, and conceive that they 
have dispensed absolute justice, when they have followed 
the dictates of their own understandings, unenlightened, 
inexperienced, and sometimes swayed by many prejudices. 
I recollect a decision of this kind, which astonished both 
parties. A trader in Edinburgh had ordered a cargo of 
goods from Liverpool, according to a description clearly 
given in a letter. ‘They were sent, and invoiced according 
to the description. When they arrived, it was discovered 
that they were greatly inferior, and even some of the arti- 
cles different in kind from what were ordered; and also 
that they were faded, and on the point of perishing through 
decay. ‘The purchaser refused to receive them; the seller 
insisted ; and the question was referred to an honest man. 
7* 
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He decided that the goods were not conformable to the order 
given, and that the purchaser was not bound to receive 
them; but he nevertheless condemned the purchaser to pay 
the freight from Liverpool, and all the expenses of the arbi- 
tration ; and assigned as his reasons for doing so, that he, 
the arbitrator, was not bound by rules of law, but was en- 
titled to act according to equity; that the seller would sus- 
tain an enormous loss, by disposing of the cargo at Leith 
for what it would bring; that the purchaser had escaped a 
ruinous loss, by being allowed to reject it; and that, there- 
fore, it was very equitable that the purchaser should bear a 
little of the seller’s burden; and that the freight and costs 
formed a very moderate portion of the evil to be sustained 
by him. He added, that it would teach the purchaser not 
to order whole cargoes again, which he thought was going 
beyond the limits of his trade; besides, it was a very dan- 
gerous thing for any man to order a whole cargo, especially 
when he had not seen the goods before they were shipped. 

Perhaps some persons may be found, to whom this may 
appear to be a very just judgment; but to every one ac- 
quainted with the principles of trade, and who perceives 
that the seller’s bad faith, or unbusiness-like error, was the 
sole cause of the evil, it must appear, at best, as a well 
intended absurdity, if not a downright iniquity. 

I know another case, in which the arbitrator found him- 
self much puzzled, and resorted to this method of solving 
the difficulty : He called the two parties, Mr. A and Mr. B, 
to meet him in a tavern, and placed them in separate 
rooms. He then went to Mr. A, and told him that he had 
seriously read all the papers, and considered the case, and 
had come to the conclusion that he, Mr. A, was entirely in 
the wrong, and that he meant to decide against him, and 
had called him and Mr. B to meet him, to try if it were 
possible to negotiate a compromise between them, to save 
him from the disagreeable necessity of pronouncing such a 


























1841.] Duties of Arbitrators. 101 


decision. He concluded by asking Mr. A what was the 
largest sum that he would voluntarily offer, to avoid the 
impending decision. Mr. A, after expressing his surprise 
and disappointment, and arguing his case anew, which ar- 
gument was heard patiently, and pronounced to be unsatis- 
factory, at last named asum. The arbitrator proceeded to 
the room in which Mr. B was waiting, and told him that 
he had studied the case, &c., and was extremely sorry that 
he regarded him as completely in the wrong, and meant to 
decide against him; but as he had a regard for him, he 
begged to know the smallest sum which he was willing to 
accept of, if Mr. A could be induced to offer it, as an ami- 
cable compromise, to save him the pain of pronouncing 
such a judgment. Mr. B. argued, and was listened to; his 
arguments were repelled, and he was again solicited to 
name a sum, under pain of having a decision immediately 
pronounced, which would deprive him of all. He at last 
named a sum. ‘There was a wide difference between the 
sums named; but the referee was not to be defeated; he 
went backward and forward between them, constantly 
threatening each in turn with his adverse decision, till he 
forced the one up and beat the other down, so that they at 
last met; and then, keeping them still apart, he caused 
each of them to subscribe a binding letter of compromise. 
This accomplished, he introduced them to each other, and 
boasted of the equity of his mode of settling the dispute. 
One practical remark which I beg leave to offer on the 
subject is, that the education of lawyers should embrace 
more instruction in the business affairs of the world than it 
does, and that the education of practical men should include 
some information concerning those great principles of law 
which have been found, in an extensive series of instances, 
to lead most successfully to justice. In this way, the law- 
yer would be better guided, by the knowledge of business, 
both in framing and applying his legal rules, while the 
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mercantile arbitrator would enjoy the advantage of pro- 
founder principles to assist his judgment; and a purer 
administration of justice by both public and private tribu- 
nals would probably be the beneficial result. 


ART VI.—KENT’S COMMENTARIES ON AMERICAN LAW. 


Commentaries on American Law. By James Kent. In four 
volumes. Fourth edition. New York: Printed for the 
author, 1840. 


Law has been many times called a practical science. It 
might also be called an experimental science—for it is al- 
ways toa certain degree tentative, and may be and often 
is changed, if its rules are found not to work well when 
practically applied. 

Among the general principles of the common law, or 
rather perhaps the sources from which it is drawn, have 
been mentioned the following: The law of nature; the re- 
vealed law of God; christianity, morality, and religion; 
common sense, legal reason, justice, natural equity, hu- 
manity. Doubtless the originals of the common law are 
to be sought far back in the institutions and customs of our 
Anglo Saxon ancestors—but it is equally true that under 
the English system of jurisprudence those originals have 
grown and widened out, so as to satisfy all the wants and 
meet the exigences of the most refined and advanced civili- 
zation. Now it is obvious that a system of arbitrary rules, 
prospectively enacted by the sovereign authority, could 
never possess the elasticity essentially necessary for this. 
A system which should leave the law in the breast of the 
judge, till the occasion arose on which it should be de- 
clared, and then apply the principles of morality, religion, 
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and humanity, to the solution of the problem, seems the 
only one capable of producing such a result. Such a sys- 
tem, the English common law may in general terms be 
affirmed to be. Tio be sure, when the facts of a case had 
once been presented, and a decision of the court had upon 
them, it would be natural for suitors, or at the least their 
counsel, to adduce in support of their case former decis- 
ions of the court to that effect; and equally natural for the 
court in most instances to be guided by their former de- 
cisions, and so the maxim séare in decisis would soon be 
recognised, and gradually acquire the form of a binding 
law. Nor would this, in ordinary cases, lead to any hard- 
ship or injustice. The principles of justice are immutable, 
and a decision which was once right must always be right, 
when applied to exactly the same facts. But judges and 
lawyers certainly are not always perfect, and in those days 
when the commissions of judges were at the pleasure of 
the king and his favorites, and lawyers had to hope for 
promotion from the suppleness with which they bent them- 
selves to the crooked designs of powerful knavery, it must 
necessarily happen that the ermine of justice would be 
soiled, and the sergeant’s coif be made to cover a multi- 
tude of sins. Hence it has happened, that many decided 
points have been spoken of by succeeding courts, as being 
contrary to common sense, unjust, and unreasonable, and 
so not law ; and a judge has said from the bench, ‘‘I will 
never be influenced by a judgment, that is founded either 
in fear or favor.” Besides, though the facts of the particu- 
lar case may be the same, it may be that the condition of 
society may be materially different, and so the collateral 
facts, all of which must have their bearing, may be so 
different, as to require a different decision and the intro- 
duction of a new principle, or an exception or important 
modification of an old one. For both these reasons and 
perhaps for others, the maxim of stare in decisis must 
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be taken with its restrictions and limitations; and the in- 
stances are not few or unimportant, in which former rules 
have been set aside and old precedents abandoned. 

In what we have been saying, it has been taken for 
granted that the case to be decided had actually a right and 
a wrong side; but it is clear that there must be matters in 
which it is not of so much importance how the law is 
fixed, as that it should be certainly fixed; and in all such 
cases we should expect to find the judges adhering steadily 
to that which they might have found in use, without re- 
garding any other consideration than the desire of firmness 
and stability. ‘This would be likely to happen in all mat- 
ters merely formal, and especially in what relates to prac- 
tice, and the whole machinery of the law and _ the 
administration of justice. It would also happen in many 
matters relating to the holding, transmission, descent, and 
alienation of real estate, and the various rights and heredi- 
taments growing out of and connected with it. Hence it is 
that the science of pleading has been encrusted over with 
so much that is dry and repulsive, and that the English 
system of real law has become so subtle, so complicated, 
and refined. If these remarks are correct, we shall have a 
rational foundation for the following principles, which, if we 
do not deceive ourselves, may be taken for fundamentals 
in the formation of legal judgments: 

Ist. No point is to be decided, except those which are 
absolutely necessary for settling the case in hand ; 

2d. A previous decision is to be considered binding on 
the court—unless, 

3d. It is so manifestly contrary to justice that it cannot 
be law—or 

Ath. Such changes in society, manners, and social rela- 
tions have taken place, that what was once good law is no 
longer applicable ; and, therefore, either exceptions are to be 
made to the general rule, or the reasons of the rule having 
wholly disappeared, the rule goes with them,—excepting 
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5th. Those cases in which, as in the law of real property, 
the security of rights already acquired requires that the 
law should remain unchanged, or in which, as in certain 
matters of practice, it is of more consequence that the rule 
should be certainly fixed, than that it should be fixed in 
any particular manner. 

It of course will not be understood that we have pre- 
tended to make a complete analysis of the science of legal 
judgments ;—the object was merely to indicate certain of 
the most general and leading doctrines, by way of induce- 
ment to what else we might have to say; and we have 
thought that avery general statement would answer the 
purpose. 

But in the history of the common law, it has happened 
that the law, as deduced from the sense of justice, morality, 
and religion of the judges, did not always conform to the 
policy of the state, and to the interested views of those 
powerful men, who, by right or wrong, as the case might 
be, ruled the nation. We speak now of the earlier periods 
of our legal history. We in these days recognise a distinct 
law-making power. In this country it is the people acting 
through their constitutional agents—just as the law-apply- 
ing and declaring power of the people is exercised by 
means of other constitutional agents, whom we call judges. 
But once these distinctions were not so clearly recognised 
as they are now, and it would seem to have been practi- 
cally held, that the king in his court might as effectually 
declare law, as in his parliament. The earlier kings of 
the Norman dynasty were generally able as well as willing 
to take from the shoulders of the people to their own 
pretty much all the burthen of governing the state. The 
judges, moreover, of the king’s court, were probably men 
who had more sympathy with popular rights, than the 
haughty and selfish barons of the Norman conqueror and 
his successors; and, sometimes, when the interests of the 
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king and the nobles were at variance, the judges who were 
dependent on the king would be likely to favor the views 
of their royal master. It is not unlikely that from these 
causes, there would be many occasions on which the 
courts of common law would be at variance with the 
legislature so called, and would strive in every way to 
thwart and render ineffectual the legislation of the latter. 
One of the most memorable of these struggles was that 
concerning the alienation of estates tail, and the operation 
and construction of the famous statute de donis conditiona- 
libus. 

Fortunately for England and the world, when the decis- 
ion of the famous T'altarum’s case was made, that a tenant 
in tail might, by means of a common recovery, completely 
alienate his estate, and bar not only the estate tail and re- 
mainder, but the reversion, the nobles were too much 
occupied with the bloody and fatal quarrels of the roses, 
and their destructive consequences, to think of their judi- 
cial functions and to be sitting asa court of errors to re- 
verse the insidious decisions of the judges. The Tudor 
line, who came to the throne soon after, had more at heart 
the impoverishment and weakening of the nobility, than the 
commons. They seem to have thought, that the aristoc- 
racy of England was the only obstacle to their absolute 
power, and that the commons might be ground to powder 
at their leisure; a mistake which the haughty and impe- 
rious, but far-sighted Elizabeth, probably became conscious 
of in her last days, but which kept the weak, treacherous, 
lying, mean, and miserable Stuarts, in trouble, till at last 
the nation indignantly rose and spurned them from the 
throne, which they had too long disgraced. It was, how- 
ever, probably owing to this jealousy of the nobility, that 
under the statute of fines, and the decisions concerning 
common recoveries, the statute de donis was deprived of 
most of its power to do harm, and the landed property of 
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England was again set free, for the purposes of trade and 
commerce. Unfortunately, the records of the eloquence of 
the English bar of those days are scanty, and we have no 
means of knowing the line of argument, which was adopted 
by the great constitutional lawyers of the time. Doubtless, 
the evils of tying up the landed property of the kingdom 
must have first manifested themselves to the judges and 
lawyers; who, as conveyancers and judges of the effect of 
conveyances, must often have seen the prodigal scions of 
aristocracy setting at defiance their honest creditors, and 
revelling in the wealth which in fact ought to be in the 
hands of others. ‘They must too have seen the general 
enervating effect, which such a system of real law would 
gradually produce in almost every branch of trade and in- 
dustry, and the general demoralization which must be ex- 
pected to follow from it. Were these topics labored by the 
Erskines and Websters of those days, or did they rather 
shield themselves behind technicalities, and argue learnedly 
that as the vouchee was bound to render equivalent lands 
to the heirs or reversioners, so there could be no wrong to 
the latter,—using that most satisfactory of modern legal 
quibbles, that he is not legally damnified who has a remedy 
over, even though that remedy over be against a bankrupt. 
We acknowledge with sorrow that we are not familiar with 
the year books, those venerable repositories of the law and 
legal subtilties of by-gone days. We have often heard that 
they were not worth the labor of digesting or even indexing, 
much less of translating; and yet every now and then, 
some persevering prowler among legal antiquities drags to 
light a case, full of strong sense and sound law, and shew- 
ing that the lawyers of those days were well able to build 
the substructures of that noble science which has since 
been raised upon their labors. For our own part, we shall 
never consider the lawyer’s library complete, till the 
hidden stores of the Year Books have been made more 
accessible. 
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We have attempted to give a general, though perhaps, 
somewhat rambling, sketch of the manner in which 
the common law has grown up, and of the various and 
sometimes discordant elements of which it is composed. 
How has it been preserved? Where has it been kept? 
Has it been transmitted down through the breasts of the 
judges, by some mysterious process of transmigration—or 
have the courts been, as it were, corporations, yet endowed 
with a sort of legal soul, which has partaken of the 
hypothetical immortality of its corporate possessors, and so 
flourished on from age to age, beaming out the light and 
warmth of the law, upon those who have sought its pro- 
tection? Puzzling questions these, and which we do in no 
manner undertake to answer. One fact is certain—and 
that will answer our present purpose. There do now exist, 
and there have for many ages existed, certain books which 
by a certain tacit convention are agreed to contain authori- 
tative evidence of what the law is, and was. Among old 
books there are Glanville and Bracton, Britton and Feta, 
the year books, Littleton’s treatise on tenures, and sundry 
others, which need not be mentioned—all venerable tomes 
much talked of, and little read. In more modern times, we 
have Coke’s first Institute, and a few other commentaries 
and text books, which have been elevated by common con- 
sent to the dignity of authorities, and a multitude of Reports, 
of various degrees of authenticity andcredit. Among these 
works by far the most remarkable is Coke’s first Institute. 
Coke lived at a very remarkable period,—when the old 
feudal institutions of England were just becoming obsolete, 
and dying out by a natural death, and at the same time the 
commercial spirit and genius of the English nation was 
beginning to manifest and develope itself. Coke himself 
was a wonderful, and to us an unfathomable man; his 
prodigious memory was charged and surcharged with all 
the learning of the law,—and yet his ponderous learning, 
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was not, as is wont to happen in such cases, a Saul’s armor 
on the back of a stripling, but was wielded as easily and 
adroitly as the famous “smith of the Wynde” managed 
his gigantic hammer. He grasped alike the grand outlines 
and the minutest details, and combined the soundest and 
strongest sense with the most acute and just discrimination. 
His subtle and formal logic was never the cause of weak- 
ness, or sophistry, but always rested on solid sense, and 
was the vehicle of cogent argument. We dare not say 
that such an intellect could have been destitute of all prin- 
ciples of method, and of all power of classification and ar- 
rangement. If it were so, his singular intellect would have 
been more miraculous even than it was. But we do say 
that he is a deeper and profounder thinker and lawyer, 
than we dare pretend or even hope to be, who can compre- 
hend by what mysterious relations, the vast acquirements of 
such a mind can be bound together and classified and gen- 
eralized. Whether in despair of ever being able to find 
any means of classifying his law, according to the powers 
and capacities of other minds, or without ever making the 
effort, he finally chose the beautiful and scientific treatise 
of Littleton on Tenures, as a sort of thread on which to 
string the pearls of his multifarious learning. And cer- 
tainly never was law learning so profusely poured out be- 
fore. It is probable that he was not always entirely correct, 
and it may be, that he did not so carefully distinguish be- 
tween those points which had been adjudged, and so were 
clothed with the authority of precedent, and those which 
were merely his own conclusions, as a modern text writer 
would have felt bound to do. But on the whole he was so 
accurate and so copious, that lawyers and judges seemed 
for a time, as if by general consent and tacit agreement, to 
take his book as the conclusive evidence of what the law 
was in his time, and to spare themselves the trouble of 
looking much behind him. The period in which Coke lived 
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was, what may be called, one of the transition states of 
English society. The old feudal institutions and their in- 
cidents had been gradually passing away, and the genius 
of commerce was beginning to bear sway. This change in 
social institutions brought with it a corresponding change 
in the laws. The law of real property was, by the most 
subtle and artificial devices, made to expand and accommo- 
date itself to the growing wants of commerce and enter- 
prize, while the ‘law merchant,’ and in fact, much of the 
law of personal property, was as it were created anew. 
Equity law too was called in to fill up the chasms in juris- 
prudence, which were gradually found in the common law, 
affording sometimes a new remedy, sometimes prevention 
of a wrong for which the common law gave only a tardy 
and often inefficient remedy, and sometimes a new means 
of discovering and interpreting truth, when the resources of 
the common law courts were found to fail. This vast ac- 
cumulation of materials called for new efforts, in the way 
of digest and commentary. Among these productions, by 
far the most celebrated was the Commentaries of Black- 
stone, a work which all English lawyers have delighted to 
honor; though, if we are not mistaken, they have not been 
much in the habit of reading it. In no scheme of study 
which we have seen, drawn up by English lawyers, do we 
remember to have seen Blackstone mentioned as a book to 
be much studied. They seem to have thought that Coke’s 
first Institute was the only book worthy to be resorted to 
for elementary knowledge. Doubtless there have been many 
exceptions. We remember to have seen somewhere a say- 
ing of lord Mansfield’s, to the effect, that an acquaintance 
with Coke might be gained through the medium of Black- 
stone’s commentaries. American lawyers have, on the con- 
trary, been inclined to make Blackstone their Alpha and 
Omega; in doing which, as it seems to us, they have been 
wiser than their English brethren. It is probable that in 
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many, perhaps in most instances, the English pupil in the 
law comes to his work better prepared by previous study 
and discipline, than his American brother. It is quite 
likely that even the ‘‘ uncouth and crabbed’” style of the 
first Institute may seem a pleasant relaxation to a senior 
wrangler fresh from the honors of Oxford, and filled with 
the beauties of Oxford logic,—and generally we suppose 
that the English student commences at a later age, and 
with riper acquirements and maturer mind. It may be 
that such men may succeed better with Coke, than with 
Blackstone. But in this country, the beautiful clearness 
and scientific precision of Blackstone have made him the 
delight of the tyro in the law, and his commentaries have 
been long the almost universal first text-book ; while his 
wonderful fullness make his book a source of new profit 
and pleasure to the mature lawyer. Doubtless such a 
writer, embracing in his plan so vast a variety of subjects, 
and combining so much of detail with wide and general 
views, must, almost of necessity, have fallen into some 
small mistakes, the detection and proclaiming of which 
has been the pride and glory of his learned editors. But it 
is believed that these mistakes have not been many or 
large. He well deserves to be called the Laplace of the 
English law—having performed for it some such a work 
as Laplace did for astronomy. Let it not be thought that 
we mean to convey the idea, that their minds were similar. 
Learning, accuracy, diligence, philosophic method, and ex- 
quisite taste, were the qualities which the work of Black- 
stone required ; while to all these was added in Laplace, 
a prodigious fund of original and inventive genius, which, 
indeed, may find ample room and verge enough in the 
law, but which would have been grievously misplaced in 


the mind of such a legal and political optimist as sir William 
Blackstone. 





'See Holingshed’s life of Mansfield, p. 89. 
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It has always seemed to us that the work of chancellor 
Kent was in fact, perhaps by design, supplementary to the 
Commentaries of Blackstone. It will be many a long year 
before the man will be found with sufficient hardihood to 
attempt to go over again the ground which Blackstone has 
so well covered. But about the time of the publication’ of 
the celebrated Commentaries, the American colonies, as 
they were then called, separated from the mother country 
and asserted their independence. In all these colonies the 
English common law had, to a greater or less degree, been 
the law of the land. On it were founded their social sys- 
tems, and by it had they been governed in their business 
and social relations. On the assertion of independence, 
some of the states formally adopted so much of the com- 
mon law as had been before in use, and was adapted to 
their institutions and wants; and in all the others, it is 
believed, that it silently but surely became established. We 
have seen that the English common law never remained 
stationary. One of its chief glories, in our estimation, is its 
power of expanding and changing, to adapt itself to the ever 
changing and ever growing wants of society. But under the 
freedom of American institutions, and the peculiar circum- 
stances of a new country, its changes have been more rapid 
and striking. Instead of the three superior courts of com- 
mon law in Westminster hall, and the court of chancery, 
there sprang into life, we had almost said, countless jurisdic- 
tions, scattered over a wide extent of country, and probably 
at first not imbued with too much veneration for the old 
oracles of the common law. It is probable, too, that men 
who, at the close of the war of the revolution, left the field 
of battle for the forum, and assumed the quill instead of 
the rifle, and after a short preparation, or may be none at 
all, plunged into the practice of the law, would be more 


! The first volume was published, we believe, in 1765. 
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likely to appeal to their own ready wit and common sense, 
than to the ponderous tomes of black-letter law. In a coun- 
try, too, where land was so plenty and to be had for the 
asking, and where the countless convenient things, called 
personal chattels, were more often desired than possessed, it 
is not strange that the distinction between real and personal 
property was for a time lost sight of, and land lost that pre- 
eminence with which it was invested in the English law. 
For a time, then, different causes operated unseen. Grad- 
ually the custom of reporting became general, and one after 
another of the state courts sent forth its reports, which 
with the statute book of the state made the system of state 
law. In 1839, there were five hundred and thirty-six vol- 
umes of American reports, and that number has of course 
since been increased. Happily in the midst of all this diver- 
sity, the main body of the common law has not been lost 
sight of. The English reports have still retained their au- 
thority, and the decisions of those courts where Mansfield, 
Kenyon, Ellenborongh, Tenterden, Loughborough, Eyre, 
and sir James Mansfield have presided, have continued to 
be cited as all but conclusive determinations of the laws of 
the land. It has thus happened that the cumbrous and un- 
meaning, the dead and the useless in forms and practice, 
have been rejected by the free and eminently practical spirit 
of American institutions and men—the complicated and use- 
less process of the English courts has Jong been rejected, 
especially in the New England states. John Doe and Rich- 
ard Roe, those immortal pledges of prosecution, have taken 
their departure. Good-title and Bad-title, at least, in New 
England, no longer carry on their unending litigation. The 
writ of entry, with its procedure simplified and shortened, 
has taken the place of the fanciful fictions of the action of 
ejectment. The law of conveyancing has been simplified. 
Fines and common recoveries, with all their tiresome and 


expensive fictions, are almost universally disused. And the 
VOL. XXV.—NO. XLIX. 8 
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complicated and difficult contrivances invented for the pur- 
pose of “ barring dower” have been by a few simple enact- 
ments rendered unnecessary. 

While these improvements have been made in the merely 
formal parts of the law, its essential principles and sub- 
stantial parts have remained unchanged. The great prin- 
ciples by which the rights of men are pretected, and the 
morals and order of society are preserved, remain substan- 
tially the same, and the English reports still continue to be 
cited on all the great points of law, with nearly or quite as 
much authority as the reports of our own tribunals. 

To take a general view of the American institutions, to 
show the constitution of the United States government, and 
to give a concise account of American law, was the object 
of chancellor Kent. ‘To say that a work which has rapidly 
run through three editions and reached the fourth, and 
which has become a text-book almost as universal as Black- 
stone, is executed with surpassing ability, seems to be but 
tardy justice. He has earned the lasting gratitude of every 
student of American law, who in the midst of his doubting 
and hesitation, as to how much and what of the English 
law, as he finds it in English books, is to be taken for 
American law, finds his doubts and difficulties removed 
when he turns to this admirable work. 

The first part of the commentaries is devoted to the law 
of nations. Of course it was necessary to use great brevity, 
especially in this portion of the work. But in the space of 
two hundred pages he has contrived to compress all that 
relates to the law of nations which can be needed as a 
foundation of large and liberal knowledge of municipal law, 
and, at the same time, indicated the chief sources, from 
which more ample information may be sought by those who 
need it. 

Part second relates to the government and constitutional 
jurisprudence of the United States, and contains a general 
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and highly interesting view of the several branches of the 
government of the United States, their powers, duties, and 
constitutional limitations; and especially an account of the 
judiciary system as established by laws of congress under 
the constitution, the different courts in which the judicial 
power of the United States has been vested, their constitu- 
tion, jurisdiction, and general history. For this part of his 
work, the American student of the law, as well as all 
general readers of large and liberal desires and tastes, will 
thank him. There are few who have the means, the 
time, or even the industry, to seek in the statute book and 
through the reports, for the information which chancellor 
Kent has collected and placed before his readers in a clear 
and systematic manner. 

Part third is a brief and interesting account of the vari- 
ous sources of the municipal law. Part fourth relates to 
the law concerning the rights of persons. Part fifth, the 
law concerning personal property. Part sixth, the law 
concerning real property. The plan of the work did 
not call for a display of that vast amount of rich anti- 
quarian lore, which is with such exquisite neatness and 
taste inwrought into the whole texture and substance of 
Blackstone. ‘That work had been already once done, and 
so well done that any attempt to do it again would have 
been useless Accordingly there is much more room and 
opportunity to trace the changes and growth of the law 
since Blackstone’s time, and to convey a vast amount of 
useful and interesting details. Especially those particulars 
in which our American jurisprudence has departed from 
the English, and in which the resources of the civil and 
European law have been drawn upon by American jurists, 
have been noticed and discussed. Many of the vezrata 
questiones of the law have been the subject of copious and 
interesting commentary. ‘lhe various and conflicting deci- 
sions of the English and American tribunals have been 

g* 
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carefully collected, contrasted, weighed, and commented 
upon with the spirit and freedom of an American judge, 
chastened and restrained by the soundest sense, and the 
practical wisdom and sagacity of long and widely varied 
experience. Among these discussions may be mentioned, 
those relating to the capacity of married women to sue and 
be sued alone, the doctrine of caveat emptor, and the 
subject of fraudulent sales and conveyances of property. 

The sixth part is devoted to the subject of real law. 
This was by far the most difficult, as it seems to us, and 
perhaps, the least successful part of the work. The be- 
ginnings of the real law are so far back in the history of 
English institutions, its principles are founded in a state of 
manners and society so different from our own, and the 
system into which they have been bent and moulded, so 
as to suit the wants of modern times, is so eminently arti- 
ficial, that there is probably no branch of the law, of which 
it would be so difficult to give a condensed and satisfactory 
account. But the learned author has chosen his subjects 
in this department with the soundest judgment, and dis- 
cussed them with eminent ability. In the lecture on the 
foundation of the title to land, the manner in which the 
lands in this country have been acquired by the different 
settlers, is considered, and the, rights of the present posses- 
sors placed on a solid foundation of reason and common 
sense. ‘The sound and practical remarks of the author on 
this subject contrast favorably with the miserable namby- 
pamby of those sentimental speculators, who have been 
pleased in their extatic philanthropy, to consider the re- 
clamation of the American wilderness, and the establish- 
ment of civilized communities, as acts founded in mere 
robbery and oppression. But while the general policy of 
this country is ably vindicated, the recent high-handed acts 
of oppression, done to the southern Indians, have met with 
no justification or apology at his hands. 
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On the whole, we conclude with offering to the learned 
author, our warmest thanks for the benefit which his work 
has conferred on the profession. We can pay him no 
higher compliment, than by saying, that he has made a 
worthy companion to the noble commentaries of Black- 
stone—a work, which like that should be the first to be 
placed in, and the last to leave the hands of the American 
student of the law; who, while he acknowledges the ne- 
cessity of gaining a thorough practical mastery of his 
science, by studying choice cases in detail, is desirous also 
of giving method and comprehensiveness to his studies, by 
taking broad and philosophical general views of the whole. 


E. L. C. 
Charlestown, N. H. 
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JURISPRUDENCE. 


I.—DIGEST OF AMERICAN CASES. 


Selections from 18 Pickering’s (Mass.) ; 11 Vermont; 9 Porter's (Alabama) ; 


and 3 Sumner’s Reports. 


ABATEMENT. (Pendency of another suit.) It is nota good 
plea in abatement to a suit in the circuit court of the United 
States, for the recovery of land, that another action, in which 
the present defendant is plaintiff, and the present plaintiff is 
defendant, is pending in the state court, for the recovery of 
the same land. Wadleigh v. Veazie, 3 Sumner, 164. 

2. (Same.) ‘To sustain a plea of the pendency of another action, 
it must be generally shewn, that the two actions are by the 
same plaintiff against the same defendant, and founded on the 
same cause of action. Ib. 

3. (Same.) Quere ; where the plaintiff is the same and the cause 
of action the same, whether there is any case, where the defend- 
ant must not be the same in the two suits, in order to sustain 
the plea. Ib. 

ACCOUNTS. (Mutual.) In cases of mutual running accounts, 
every item, whether for pay, services, or otherwise, ending in a 
debt, is to be deemed a credit in favor of the party pro tanto. 
Gass vy. Stinson, 3 Sumner, 99. 

ACTION. (Warranty of property.) If a person affirm that he 
is the owner of a chattel, and sells the same, and by the bill 
of sale releases all his right and interest in a specific chattel, 
when he was not the owner of any such chattel, he is liable. 
Strong v. Barnes, 11 Vermont, 221. 
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ACTION ON THE CASE. (Injury to well on adjoining land.) 


In the absence of all rights acquired by grant or adverse user 
for twenty years, the owner of land may dig a well on any part 
thereof, notwithstanding he thereby diminishes the water in his 
neighbor’s well, unless in so doing he is actuated by a mere 


malicious intent to deprive his neighbor of water. Greenleaf 
v. Francis, 18 Pickering, 117. 


ADMIRALTY. (Rule requiring two witnesses.) Courts of ad- 


° 
_ 


miralty do not recognise the rule in Equity, requiring two wit- 
nesses, or one witness and strong corroborative circumstances, 
in order to overcome the denial in the answer. Sherwood v. 
Hill and another, 3 Sumner, 127. 

(Jurisdiction over contracts.) The admiralty has no jurisdic- 
tion over preliminary contracts leading to maritime contracts. 
The Schooner Tribune, 3 Sumner, 144. 

(Same.) The jurisdiction of the admiralty does not depend 
upon the particular name or character of the instrument, but 
whether it imports to be a maritime contract. Ib. 

(Appeal in.) No appeal lies from a decree of the district 
court in an admiralty cause, except to the next term of the 
circuit court. Steamboat New England, 3 Sumner, 495. 
(Same.) The appeal, to be effectual, must be entered before 
the adjournment sine die, of the district court, unless a different 
time is specially allowed by the district court in the peculiar 
case, or is prescribed by the general rules of the court. Jb. 
(Same.) If in either case an appeal is entered within the pre- 
scribed term, it relates back to the time of the decree, although 
actually entered in vacation. Jb. 

(Same.) A party may appeal from an interlocutory decree, 
having the effect of a final decree ; or he may, at his election, 
wait until the final decree is positively entered, and then may 
enter an appeal. Ib. 

(Decree.) A decree awarding a certain rate of salvage of the 
proceeds, after deducting charges and expenses, and fees of 
court, is not a final decree ; but at most is only an interlocutory 
decree, in the nature of a final decree. Jb. 
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9. (Same.) To make a decree in a salvage case positively final, 
all the charges and expenses should be ascertained, and the sal- 
vage apportioned, and the rights of each salvor definitely fixed, 
so that he may appeal therefrom, if he chooses. Jb. 

10. ( Review.) Quere, whether a libel of review, in the nature 
of a bill of review in equity, will lie in a court of admiralty. 
Ib. 

11. (Rehearing.) A rehearing in admiralty cannot be had after 
the term of the court has passed, at which the decree was 
made. Jb. 

12. (Enrollment.) All decress in admiralty are deemed to be en- 
rolled as of the term, in which they are made. Jb, 

AGENT. (Offcer.) An officer who receives a writ of attach- 
ment, for service, is not thereby constituted the agent of the 
plaintiff, for receiving payment on the demand. Wainwright 
v. Webster, 11 Vermont, 576. 

2. (Power to warrant.) A power given to an agent to sell a 
slave, implies a power to warrant the soundness of the slave. 
Skinner v. W. and R. Gunn, 9 Porter, 305. 

3. (To sell and receive the money.) An authority to an agent, to 
sell and receive the money, does not authorize him to sell, with- 
out receiving the money. Caldwell vy. Gaither, 9 Porter, 605. 

ALIEN. (Residence in Canada.) Quere, Whether an alien 
can take land by levy of an execution, even so as to divest-the 
former owner? But the mere fact that a man resides in Canada 
and has for many years, is not, alone, sufficient to find him an 
alien. Gilman y. Thompson, 11 Vermont, 643. 

ARBITRAMENT AND AWARD. (‘Good and authentic” deed.) 
An award, directing that W. “shall make and well execute a 
good and authentic deed of conveyance” of certain lands to P. 
by a given day, refers merely to the validity and sufficiency of 
the deed, in point of law, and not to the title to be thereby con- 
veyed, and is satisfied by the execution of such a deed, as is 
effectual to convey all the right and title which W. had in the 
premises at the date of the award. Preston v. Whitcomb, 11 
Vermont, 47. 
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(Same.) P. cannot give in evidence, in an action against W. 
for the non-performance of the award, that W. had no title and 
no seisin; or that there was an adverse possession in another. 
Tb. 

(Marriage of party.) Ifa feme sole administratrix refer any 
matter concerning the estate to arbitration, and appoint an at- 
torney to attend before the arbitrator, and then intermarry be- 
fore the award, the power of the arbitrator is thereby determin- 
ed. Abbott v. Keith’s Admr., 11 Vermont, 525. 


ASSIGNMENT. (Effect of upon land in another State.) Where 


an insolvent debtor in Connecticut assigned all his property, in- 
cluding certain land in Massachusetts, in trust for the benefit of 
his creditors, pro ratd, under the provisions of a statute of that 
state, none of the creditors being parties to the assignment, and 
at the same time conveyed such land to the trustee by a deed 
which referred to the assignment as to the purposes of the con- 
veyance, and which was duly executed and recorded according 
to the laws of Massachusetts, it was held, that the statutory as- 
signment in Connecticut was void, in regard to land in Massa- 
chusetts, the title to real estate being exclusively subject to the 
laws of the state where it lies ; and that the second deed, being 
ancillary to the statutory assignment, was without consideration 
and void as against creditors in Massachusetts, who attached the 
land after such deed had been recorded. Osborn vy. Adams, 
18 Pickering, 245. 

(By an insolvent debtor.) A conveyance, by a debtor known 
to be insolvent, of all his property to one or more creditors, in 
discharge of their own debts and liabilities, not exceeding the 
amount due and payable by them, and not for the benefit of the 
creditors at large, or of any other creditors than the immediate 
grantees, is not a ‘‘ voluntary assignment ” to creditors, within 
the purview of the Act of 1799, ch. 128, § 65, so as to be 
affected by the priority of the United States, unless it appear, 
that it was made with the intent to evade the priority given by 
the Act to the United States. United States vy. McLellen, 3 
Sumner, 345. 
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3. (Same.) The construction of the Act of 1799, ch. 128, can- 
not depend upon the provisions of any particular statute of a 
State, which does not fall within its very terms. Jd. 

ATTORNEY, POWER OF. (When evidence in Alabama.) A 
power of attorney may be acknowledged before a notary pub- 
lic, and when verified under his notarial seal, may be used in 
evidence. St. John v. Redmond, 9 Porter, 428. 

AUTHENTICATION. (By act of congress.) The act of con- 
gress, of May, 1790, does not exclude other modes of authenti- 
cating the acts of the legislature of a sister state. Hanrick v. 
Andrews, 9 Porter, 10. 

AUTREFOIS CONVICT. (Same act.) To bar a prosecution 
for selling liquor without a license, it is not sufficient for the 
respondent to show he has been indicted and convicted since 
the date of the offence now proved against him. He must prove 
that conviction to have been for the same act of selling now 
complained of. State y. Ainsworth, 11 Vermont, 91. 

BANK NOTES. (Payment in worthless.) If one sell goods and 
receive pay in counterfeit or worthless bank bills, or bills essen- 
tially depreciated, if these facts are not known to the party re- 
ceiving them, and he is guilty of no negligence, he may treat 
the payment as a nullity, and resort to his original cause of ac- 
tion. Gilman yv. Peck, 11 Vermont, 516. 

2. (Same.) <A being indebted to B, paid him the amount of such 
indebtedness in bills of an insolvent bank. The bills were in 
full credit at the time and place of payment, and both parties 
were ignorant of such insolvency. Previous to the time of such 
payment, the bank had ceased to redeem its bills at its counter, 
and they were not circulating as a currency in the immediate 
vicinity of the bank, but this was unknown to the parties at the 
time. B afterwards learning the facts, offered to return the 
bills, but A refused to receive them; Held, that the payment, 
under these circumstances, was not a satisfaction of the debt. 
Wainwright v. Webster, 11 Vermont, 576. 

BILLS OF EXCHANGE, &c. (Payable at a specified bank.) 


Where a note is payable on demand at a specified bank, no de- 











1841.]} Digest of American Cases. 123 


vo 


La | 


mand need be made at any other place, and in an action against 
an indorser, it will be presumed, in the absence of evidence to 
the contrary, that the note was at the bank, and that some offi- 
cer of the bank was in attendance to receive payment. Folger 
v. Chase, 18 Pickering, 63. 

(Indorsement.) Where a note indorsed by the payee to a bank 
of which P. H. F. was the cashier, was again indorsed as fol- 
lows: “* P. H. F., Cashier,” it was held, that such second in- 
dorsement was sufficient. And it seems, that in an action upon 
such note, by the second indorsees against the payee, if the 
second indorsement is not sufficiently certain, the plaintiffs may, 
at the trial, prefix the name of the bank to such indorsement. 
Ib. 

(Same.) An indorsement written on a slip of paper, which 
was attached to the back of a note by a wafer, for the purpose 
of writing receipts of partial payments thereon, there not being 
room on the back of the note, was held to be sufficient; the in- 
dorsement having been made after several such receipts had 
been written on such attached paper. Ib. 

(Indorsed after due.) In the case of a note indorsed after it 
has become due, the indorser is not liable unless payment be 
demanded of the maker, and notice of the non-payment given 
to the indorser ; and as such a note has become payable on de- 
mand, the demand on the maker must be made within a reason- 
able time, and immediate notice of non-payment given to the 
indorser. Colt v. Barnard, 18 Pickering, 260. 

(Illegal consideration.) A promissory note given for com- 
pounding a public prosecution for a misdemeanor, is founded 
upon an illegal consideration. Jones vy. Rice, 18 Pickering, 440. 
( When treated as a note.) 'The holder of a bill of exchange, 
drawn and accepted by the same person, may treat the bill asa 
promissory note, and thus bring an action on it. Randolph v. 
Parish, 9 Porter, 76. 

(What necessary to.) It is not necessary to constitute a bill, 
that there be three distinct parties ; a party may draw on him- 
self, payable to his own order, and such a paper, when nego- 
tiated, will be a bill, in the hands of an indorsee. J. 
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8. (Damages.) Where a party draws a bill on himself, payable 
at the same place, he is liable for damages, if the bill be dis- 
honored. Jb. 

9. (Protest.) A protest is necessary upon the non-acceptance 
of a foreign bill of exchange, and is the only evidence that can 
be received of the fact. Cullum v. Casey §& Company, 9 Por- 
ter, 131. 

10. (Liability in when worthless.) Where one sells property for 
paper which is represented to be good, but which is worthless, and 
known to be so by the holder; the injured party may treat the 
contract as a nullity, and bring trover for the property, or an 
action of deceit—when the measure of damages will be the 
injury sustained in consequence of the fraud. Alexander v. 
Dennis, 9 Porter, 174. 

11. ( Want of funds.) In an action against the maker of a bill of 
exchange, an averment of notice of the demand of payment, 
and its refusal and protest, may be supported by evidence shew- 
ing a want of funds in the hands of the acceptors. Shirley v. 
Fellows, Wadsworth & Company, 9 Porter, 300. 

12. (Failure of consideration.) Where several notes are given to 
a plaintiff, for a consideration which, with the assent of the de- 
fendant, fails in part, the failure cannot be set up against all the 
notes ; plaintiff may recover on the first note sued on, the 
amount due him for past performance. Hansford and another 
v. Mills, 9 Porter, 509. 

BOND. (Discharge of surety.) Where the surety to a bond 
gave a verbal notice to the payee, after maturity, to sue the 
principal, who declined doing so, until the principal became 
insolvent ; it was held, that the surety was discharged from his 
liability. Strader v. Houghton, 9 Porter, 334. 

BOOK ACCOUNT: (When charge proper.) P. agreed to make 
an organ-case for L., and delivered it to him before it was fin- 
ished, and charged it to him on book. L. sold it to S., who 
agreed to pay P. the sum of $45, and S. informed P. of the 
agreement, upon which P. erased his charge against L., and 
made a charge directly toS. Held, that P. might maintain an 
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action on book against 8. Pangborn vy. Saxton, 11 Vermont, 
79. 


. (Same.) If property is sold and paid for at the time, so that no 


right to charge it then existed, no subsequent contingency, aris- 
ing from the breach of any promise or warranty in relation to 
such payment, will sustain an action on book. Nason v. Crock- 
er, 11 Vermont, 463. 


- (Money ) An action on book can be maintained for money paid. 


Chillis vy. Woods, 11 Vermont, 466. 


. (Same.) It is no objection to a recovery, in an action on book 


for money received to be accounted for, that the party took a 
receipt for the money. Boutwell v. Tyler, 11 Vermont, 487. 


. (Use and occupation.) Use and occupation of a house, al- 


though perhaps not strictly a proper subject of charge on book, 
may, nevertheless, be adjusted in that form of action, when the 
other party claims to recover for articles delivered, to be appli- 
ed towards the rent. Gannison v. Bancroft, 11 Vermont, 490. 


BOTTOMRY. (Authority of master.) The master of a ship 


en 


has authority in a foreign port to procure all supplies and re- 
y gn | P PP 

pairs necessary for the safety of the ship, and the due perform- 

ance of the voyage. The Ship Fortitude, 3 Sumner, 228. 


. (Same.) This authority is not confined to such supplies and 


repairs, as are absolutely necessary, or indispensably necessary ; 
but includes all such, as are reasonably fit and proper for the 
ship and the voyage. Ib. 


. (Same.) Where such supplies and repairs are reasonably fit 


and proper, the master, if he has not suitable funds, or cannot 
obtain money on the personal credit of the owner, may take it 
upon bottomry. Ib. 


. (Same.) A master, acting with reasonable diligence, dis- 


cretion, and skill, upon the advice of competent persons, at a 
foreign port, in making repairs, will be protected, even though 
a more judicious course might possibly have been adopted in 
the judgment of other more skilful persons. 0. 


. (Duty of lender.) ‘The lender on bottomry is bound to exer- 


cise reasonable diligence, in order to ascertain, whether such 
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supplies and repairs are necessary and proper. He is not 
bound, however, to show, that there was a positive necessity. 
It is sufficient, if there is an apparent necessity, so far as the 
lender is able upon due inquiry and due diligence to ascertain 
the facts. The Ship Fortitude, 3 Sumner, 228. 

(Same.) The lender upon bottomry will be protected in such 
a case of apparent necessity for his advances, even though, 
upon a fuller examination and a more thorough investigation of 
the facts, at a subsequent period, it should be doubtful, whether 
the supples and repairs were really necessary. Ib. 

(Same.) Where there is an apparent necessity for repairs, the 
lender on bottomry is under no obligation to inquire, as to the 
best mode of making the repairs, or whether they are made in 
the most judicious manner, or to ascertain the cause of the in- 
jury. <As, for example, where an acknowledged leak exists, 
how it is caused. It is sufficient, if he acts with good faith; 
and does not cooperate wilfully in any unnecessary expendi- 
ture. Ib. 

( Testimony of master.) Ina suit on a bottomry bond, in rem, 
where the defence is, that the repairs were not necessary, it 
seems, that the master is not a competent witness for the libel- 
lant to establish the necessity of the repairs; as the decree 
would be evidence of this necessity in a suit brought against 
him by the owner for improper conduct in directing the repairs. 
But, under such circumstances, the court will presume favora- 
bly for the master, until the presumption is overcome by clear 
proofs. Ib. 

(Lien of material-men, §c.) Material-men, and shipwrights 
and repairers, have a lien for repairs made on a ship in a foreign 
port, whenever these repairs are apparently reasonable and 
proper, although not absolutely necessary. All that is required 


on their part is good faith, and reasonable ground for action. Jd, 


10. (Survey.) A regular survey, by competent and skilful per- 


sons, and repairs made in pursuance of their recommendation, 
is prima facie evidence of the propriety of making the repairs, 
to justify the master and lender on bottomry. Jd. 
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11. (Same.) The lender on bottomry is primd facie presumed to 
have made inquiries as to the apparent necessity of repairs, and 
to have acted upon the facts and circumstances, as made known 
by the survey to the master. 1b. 

12. (Onus probandi of funds.) The onus probandi, that the 
master has other funds, or that the owner has a personal credit 
in that port, is not upon the lender on bottomry, but lies on the 
owner, who resists the bottomry bond. Jd. 

CHANCERY. ( Watercourse.) A bill in chancery will not be 
sustained to try and settle the legal right to a watercourse, or to 
enjoin the use thereof, until after the legal right is first settled. 
Prentiss v. Larnard and another, 11 Vermont, 135. 

CHARITY. (Statute of Elizabeth.) The St. 43 Eliz. c. 4, is in 
force here, at least so far as to determine what are gifts to char- 
itable uses. Sanderson v. White, 18 Pickering, 328. 

2. (Resulting trust.) In the case of gifts in trust to charitable 
uses, no neglect, misapplication of funds or other breach of 
trust by the trustees, will give a right to the heirs of the donor 
to call upon a court of equity to declare a resulting trust for 
themselves. They have, therefore, no beneficial interest accru- 
ing from the non-execution of such a trust. 0. 

3. (Incorporation of trustees.) A testator gave certain property 
to trustees, in trust to be paid to them or their successors, whom 
they should name, and to be disposed of in the manner follow- 
ing: ‘the said sum shall be kept out at interest, &c., and the 
interest or annual income shall be applied to the pay or main- 
tenance of a faithful, competent instructer of said school in 
Ashfield aforesaid ; and I hereby request my said trustees to 
give to said institution an appropriate name, relying on the in- 
tegrity and faithfulness of said trustees and their successors, to 
make from time to time such rules and regulationsas they may 
believe the best adapted to insure success, always havinga regard 
to virtuous and pious youth of genius in indigent circum- 


stances.” 


The trustees were subsequently incorporated, the 
act of incorporation providing, ‘that all grants and donations, 


which had been or should be thereafter made for the purpose 
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aforesaid, should be confirmed to the said trustees and their suc- 
cessors in that trust, forever, for the uses which in such instru- 
ments were or should be expressed ; provided such uses should 
not be repugnant to the design of this act.” It was held, that 
the trustees were authorized to apply for and to accept such act 
of incorporation, the provisions of the act being calculated to 
carry into effect and not to defeat the objects of the testator ; 
and that an application to this court to compel the trustees to 
execute such trust, could not be sustained by the heirs of the 
testator, either as cestui que trusts or as visiters. Ib. 

4. (Control of.) It seems, that trustees having themselves a visi- 
tatorial power, may, in case of any violation of law, be pro- 
ceeded against either at law or in equity, as by mandamus, pro- 
hibition, information, or an action on the case. And where 
there are trustees in virtue of an express trust under a will, and 
where, therefore, they are in the equity jurisdiction of this 
Court, they are within fits superintending power, not as itself 
possessing a visitatorial power, or a right to control the charity, 
but as possessing a general jurisdiction of all abuses of trusts. Ib. 

CHARTER PARTY. (Agreement for.) An agreement for a 
charter-party to be made at a later period ; held, under the cir- 
cumstances, to amount to a present charter-party, notwithstand- 
ing a more formal instrument was contemplated. The Schooner 
Tribune, 3 Sumner, 144. 

COMITY OF NATIONS. (Foreign laws.) It is the comity of 
nations, and not the comity of courts, that authorizes the admin- 
istration of foreign laws within the limits of a state ; and where 
they are not repugnant to local policy, or prejudicial to local 
interests, the courts can exercise no discretion on the subject. 
Hanrick v. Andrews, 9 Porter, 9. 

COMPOSITION. (Legal defence.) The receiving of a part of a 
debt, then due, in full satisfaction, is no legal defence to an ac- 
tion to recover the balance. Wheeler v. Wheeler, 11 Vermont, 
60. 

2. (Same.) The fact, that a similar agreement to receive a part, 
in full satisfaction, was made with all the creditors, without its 
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appearing that they had been paid, or had released their debts 
or signed any composition deed, does not alter the case. Ib. 

CONFLICT OF LAWS. (Damages.) Where a suit was brought, 
for a balance of account, for advances made at Boston, upon 
goods consigned to the plaintiffs at Trieste, and sold by them at 
a great loss, it was held, that the balance was not payable at 
Trieste, but at Boston, and, therefore, the balance was to be 
estimated in damages at the par, and not at the rate of ex- 
change. Grant vy. Healey, 3 Sumner, 523. 

2. (Same.) Where a balance is due on account, payable in a 
foreign country, the creditor, if he sues for the same in another 
country, is entitled to be paid at the rate of exchange. In other 
words, he is entitled to have the money replaced, where it was 
agreed to be paid. Jd. 

. (Same.) Semble, That there is no difference between bills of 
exchange and other contracts for payment of money in a foreign 
country, as to the right to damages, to replace the money where 
it was payable, except that the usage of trade has fixed the rate 
of damages. Ib. 

4. (Advances where reimbursable.) Semble, That advances ought 
to be deemed reimbursable at the place where they are made, 
and sales of goods accounted for at that place, where they are 
made, or authorized to be made. Jb. 

CONDITION PRECEDENT. (Payment of specific articles.) 
In the case of a note payable in specific articles, at a fixed time, 
at such place as the payee shall elect, if no election is made by 
him, in a reasonable time to enable the maker to pay the note 
before the time of payment elapses, the maker may, at such 
place as he shall elect, tender payment, and notify the payee of 
such tender. Adm’r. of Peck vy. Hubbard, 11 Vermont, 612. 

. (Same.) In such case, the election of a place of payment, 
by the payee, is notacondition precedent, but a mere privilege, 
which, if not exercised in a reasonable time, is waived. Jb. 

CONSTITUTIONAL LAW. (Appropriation of private prop- 
erty to public uses.) A corporation is not authorized to ap- 
propriate private property to public uses, without the con- 
VOL. XXV.—NO. XLIX. 9 
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sent of the owner, unless it appear, either by the express 
words of the act of incorporation, or by necessary implica- 
tion therefrom, that the legislature intended to confer such 
authority upon the corporation. Thacher vy. Dartmouth Bridge 
Co., 18 Pickering, 501. 

(Same.) An act incorporating certain persons for the construc- 
tion of a bridge, and conferring upon them authority to take the 
land necessary for such purpose, without the consent of the 
owner, and making no provision for his indemnification, is, in 
this respect, in contravention of the constitution of the Com- 
monwealth, and is so far void. Jb. 


CONSTRUCTION. (May and Shall.) The word may, when 


used in a statute, means must or shall, in those cases where the 
public interest and rights are concerned, and where the public 
or third persons have a claim de jure, that the power designated 
should be exercised. Ex parte, William Simonton and another, 
9 Porter, 390. 

(State laws.) The courts of the United States are not bound, 
in the interpretation of deeds, by the local adjudications of a 
particular State. Thomas v. Hatch, 3 Sumner, 170. 

(Deeds.) Deeds are always construed according to the force 
of the language used by the grantor, and the apparent inten- 
tions of the parties deducible thereform. Ib. 

(Same.) The following words followed the granting part of a 
deed ; “a certain tract of land, of which only five-eighths, com- 
mon and undivided, is the property of J. D. (the grantor,) and 
is hereby conveyed, with the exceptions of about ten acres of 
land conveyed by deed to W. H., &c. &c., and also one acre 
conveyed by deed to R. &c., and also a strip of land, &c., con- 
taining one-eighth of an acre, &c., which exceptions are re- 
served out of the five-eighths as aforesaid ;”” Held that the grantor 
conveyed nothing in the excepted parcels, but five undivided 
eighths in the remainder of the tract. Jo. 

(On—by—to ) A boundary “ on a stream,” or “ by a stream,” 


5 


or “to a stream,” includes the flats, at least to low water-mark, 


and in many cases to the middle thread of the river. Quere ; 
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how it would be where the boundary was “ on the bank” of a 
river. Ib. 

6. (Same.) A boundary on the bank of a river, referring to fixed 
monuments on the bank, limits the grant to the bank, and ex- 
cludes the flats. Jd. 

. (Same.) Where there was a deed from the state, conveying 
all the right, title and interest of the state unto a “ lot of land 


~] 


numbered ten, as was surveyed by Park Holland, in the year 
1801,” which deed in the specific boundaries, bounded the lot 
on one side to a stake, and thence “to the bank of the river, 
thence by the bank of the river to the first mentioned bounds ;” 
and in the plan the lot was laid down bounded on the river ; 
Quere, whether taking the whole description together, it did 
not convey the lot to the stream, and include the flats. Id. 

8. (Plan referred to.) If a plan is referred to in a deed, and the 
land, according to that plan, is bounded on a river, with no 
other specific boundaries than the river: semble, that the flats 
will pass, by operation of law, with the upland. Jb. 

9. (Same.) <A plan of a tract of land, which is referred to in a 
deed, for purposes of description, is to be treated, as if it were 
annexed to, and made part of the deed. Jb. 

10. (Penal statutes.) In the construction of penal statutes, the 
proper course is to search out and follow the true intent of the 
legislature, and to adopt that sense, which harmonizes best with 
the context, and promotes in the fullest manner the apparent 
policy and objects of the legislature. United States v. Winn, 
3 Sumner, 185. 

11. (Mistake in statute.) In construing an act of congress, if 
there be a mistake apparent upon the face of the act, which 
may be corrected by other language in the act itself, the mis- 
take is not fatal. Blanchard v. Sprague, 3 Sumner, 279. 

12. (Same.) No mere misnomer in the name of a person, or a 
corporation, named in the act is fatal, if the person or corpora- 
tion really intended can be collected from the terms of the act. 
Ib. 

13. (Same.) But where the descriptive words constitute the very 
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essence of the act, unless the description is so clear and accu- 
rate as to refer to the particular subject intended, and to be in- 
capable of being applied to any other, the mistake is fatal. Ib. 

14. (Same.) There is no case, where a court, in the construction 
of a statute, has substituted other words and other dates in order 
to maintain an act, making erroneous references to things 
aliunde. Ib. 

15. (Same.) By act of congress of 30th June, 1834, it was 
enacted, *“* That there be granted, &c. unto Thomas Blanchard, 
&c., for the term of fourteen years from the 12th day of 
January, 1837, the exclusive privilege of making, constructing, 
using, 
‘machine for turning or cutting irregular forms,’ a description 


and vending to others to be used, his invention of a 


of which is given in schedule or specification annexed to letters 
patent, granted to the said T. B. for the said invention, on the 
12th of January, 1820.” Now, there were no such letters 
patent of the 12th of January, 1820, as are referred to in 
this act; but letters patent of the 20th January, 1820; and 
the words of description therein were, “‘an engine for turning 


panes ca a 
or cutting irregular forms, 


instead of “a machine for turning 
or cutting irregular forms.” Held, that the court could not 
correct this variance, so as to give validity to the letters patent, 
under the act of 1834. Ib. 

16. ( Retrospective.) An act of congress ought to be construed 
so as not to operate retrospectively, or ex post facto, unless that 
construction is unavoidable. Blanchard y. Sprague, 3 Sum- 
ner, 535. 

CONSTRUCTIVE POSSESSION. (What.) Where the owner 
of a lot of land, regularly laid out, is in possession of any part, 
he is considered as constructively in possession of the whole ; 
and while he is in possession, if any one, without color of title, 
enters into possession of another part of the lot, he cannot be 
considered as in joint possession of the whole lot with the own- 
er, so as to acquire a title to the lot adversely to the owner. 
Hubbard y. Austin, 11 Vermont. 129. 

2. (Same.) No subsequent conflicting possession in lands can be 
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extended, by construction, beyond the limits of the actual ad- 
verse possession, for the purpose of defeating a prior construc- 
tive possession. Ralph v. Bayley, 11 Vermont, 521. 

CONSUL. (Administration of personal estate by.) Under the act 
of congress of 1792, c. 24, empowering consuls of the United 
States to take possession of the personal estale left by any citi- 
zen of the United States who shall die within their consulates, 
and therewith “ to pay the debts due from his estate which he 
shall have their contracted,” a consul is not authorized to pay a 
claim, not reduced to a judgment, for damages for a wrongful 
act committed by the deceased. Sturgis v. Slocum, 18 Picker- 
ing, 36. 

2. (Same.) The defendant, who was consul of the United States 
at Buenos Ayres, being about to visit the United States, ap- 
pointed K. acting consul during his absence, but the chargé 
d’affaires of the United States at Buenos Ayres refused to re- 
cognise K. as such, and performed the duties of consul himself, 
until the appointment of K. was approved by the government 
of the United States; and in consequence of such refusal, K. 
was prevented from receiving the emoluments of that office for 
several months. The chargé d’aflaires subsequently died in- 
testate, and the defendant in pursuance of the act of congress 
of 1792, c. 24, took possession of his property, and, having 
sold it, transmitted to the plaintiff, who was appointed adminis- 
trator in this state, an account of the disposition made of it, 
showing a balance in favor of the estate, which the defendant 
claimed to retain on account of the intestate’s refusal to recog- 
nise K. as the acting consul. It was held, that the defendant 
by setting up such claim, ceased to act under that statute ; that 
he had no lien on the property for the alleged tort of the intes- 
tate ; and that an action at law might be maintained by the 
plaintiff against him, in this state, to recover such balance. Jb. 

CONTRACT. (Claim—Incumbrance.) A mortgager of real es- 
tate whose equity of redemption had been attached by a cred- 
itor, in consideration of the sum of $1200, conveyed the land 
to the defendants, without his wife releasing her right of dower, 
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and the defendants, at the same time, signed an agreement, by 
which, after reciting that the land had been so conveyed and 
mortgaged, and was subject to other claims and incumbrances, 
they promised the mortgager to pay him the sum of $1200, 
“‘after he has cleared and freed said premises from all claims 
and incumbrances, or the balance, if any there shall be, after 
having satisfied said claims and removed said incumbrances, our- 
selves.” It was held, that the inchoate right to dower of the 
wife, was not a claim or incumbrance contemplated by such 
agreement. Fuller v. Wright, 18 Pickering, 403. 


. (To convey by a deed of conveyance.) If the contract be ‘‘ to 


convey the land by a deed of conveyance,” for a stipulated 
price, this is not fulfilled by executing a deed of conveyance 

merely. Lawrence y. Dole, 11 Vermont, 549. 

(Same.) The party must be able to convey such a title as the 
other party had a right to expect, and this is to be determined 
from the fair import of the terms used, with reference to the 
subject-matter. Ib. 

(For labor—apportionment of.) If A contracted with B to 
labor for him four months from a given day, at ten dollars per 
month, and was to receive no pay till he had worked the four 
months, still, if he is prevented from completing the four months’ 
labor, by reason of sickness, he may recover, pro rata, for the 
services performed, upon a quantum meruit. Fenton y. Clark, 
11 Vermont, 557. 


. (Offer of acceptance.) An offer to sell property, not requiring 


an acceptance of the proposition to be accompanied with the 
purchase money, though made through an agent, may be re- 
called without notice being first given to the person to whom it 
was made ; aliter, if the money is to be paid simultaneously 
with the acceptance, unless the continuance of the offer was 
for a limited time, and the acceptance was not made until after 
the limitation expired. Falls and another v. Gaither, 9 Porter, 
605. 


. (Where no time is specified.) If a contract or order, under 


which goods are to be furnished, does not specify any time at 
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which they are to be delivered, the law implies a contract, that 
they should be delivered within a reasonable time ; and no evi- 
dence will be admissible to prove a specific time, at which they 
were to be delivered, for that would be to contradict and vary 
the legal interpretation of the instrument. Cocker v. Franklin 
Hemp and Flax Manuf. Co., 3 Sumner, 530. 


. (Same.) The question of reasonable time is determined by a 


view of all the circumstances of the case ; and parol evidence 
of the conversations of the parties may be admitted to show 
the circumstances under which the contract was made, and 


what the parties thought was a reasonable time for performing 
it. Jb. 


CONVEYANCE. (Barring of dower.) 8S. L. joined with his 


wife in executing a deed, with covenants of warranty on his 
part, which contained the following clauses: “I, S. L. and 
H. L., wife of S. L., (in her right as to one quarter part of the 
hereinafter described and granted premises,) in consideration 
of &c., do hereby give, grant, sell and convey unto B. all right, 
title, and interest, which we have in and to” certain land; 
“three undivided quarter parts of the land hereby conveyed, 
belong to S. L. in his own right, in fee, and the remaining 
fourth part belongs to 8. L. and to H. L., his wife, in fee, in 
her right;” “ to have and to hold the aforegranted premises to 
B.” &c. ; “in witness whereof we, 8. L., and H. L., my wife, 
in token of our conveyance of all right, title and interest, 
whether in fee or in freehold, in the premises, have hereunto 
set our hands,” &c. It was held, that the wife was barred by 
such deed, of her right to dower in the three undivided fourth 
parts of the land which belonged to her husband. [See Re- 
vised Stat. c. 60, § 7.] Learned y. Cutler, 18 Pickering, 9. 


. (Water power.) Where a grant is made of a water power, in 


terms, and the privilege itself is the principal subject, if it is 
left in doubt, whether it is a grant of a sufficient quantity of 
water to carry a particular kind of mill, making reference to 
such mill to indicate and measure the quantity of water power 
intended to be conveyed, or whether it is a grant of the use of 
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the water to carry such particular kind of mill only, the former 
construction is to be more favored, because, in general, it is 
most beneficial to the grantee without being more onerous to 
the grantor, and because such construction is most favorable to 
the general interests of the community. Ashley v. Pease, 18 
Pickering, 268. 

. (Mortgage.) Land was conveyed by L. to S., and at the 
same time an indenture was executed by the parties, which set 
forth, that S. “‘demised, granted and to farm let” the premises 
to L., to have and to hold during the life of L., for the purpose, 
that S. should maintain L. for life; and that ‘‘ the lease afore- 
said is given by S. for the purpose of securing to L. the main- 
tenance aforesaid.” S. died in the lifetime of L. It was held, 
that the indenture was a mortgage ; and that after the death of 
L. the widow of S. was entitled to dower in the land, as against 
a person claiming under 8. Lanfair v. Lanfair, 18 Pickering, 
299. 

. (Privilege of dam.) D., the owner of a tract of land and 

two mill privileges, conveyed to M. a portion of the land, with 

a mill privilege, described in the deed, by metes and bounds, 

“together with the privilege of a dam below D.’s factory and 

flowing the water as high as will answer, and not injure or ob- 

struct the water-wheels of D. above. It was held, that this was 

a grant to M. of a right to build a dam for a mill privilege, and 

if, for the purpose of raising the water to the height agreed 

upon, it was necessary for M. to extend his dam over a part of 
the track not included by such metes and bounds, he was au- 
thorized to do so, by the grant; that evidence of acts done by 
the parties under a mutual agreement, immediately after the 
grant was made, by way of marking out the site and height of 
the dam to be erected by M., was competent for the purpose of 
determining the extent of the grant; and that M. might main- 
tain trespass quare clausum against D. for cutting through that 
portion of the dam which was placed upon the land not includ- 

ed by the metes and bounds, the interest of M. therein being a 

right of possession for the purpose of the dam, so long as his 
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mill should continue, and not a mere easement. Dryden v. 
Jepherson, 18 Pickering, 385. 

CORPORATION. (Acts by in closing concerns.) Under the statute 
of 1819, c. 48, providing, that corporations shall be continued 
bodies corporate for the term of three years after the expiration 
of their charters, for the purpose of settling their concerns, but 
not for the purpose of continuing the business for which they 
were established, a bank.is authorized, immediately before the 
expiration of such term of three years, to indorse a note held 
by it, to trustees appointed to wind up the affairs of the bank, 
and vested by it with all the powers of the corporation. [See 
Revised Stat. c. 44, § 7.] Folger v. Chase, 18 Pickering, 63. 

COURTS OF THE UNITED STATES. (Commercial ques- 
tions.) On commercial questions, the courts of the United 
States are not bound by the decisions of the state courts. 
Williams v. Suffolk Ins. Co., 3 Sumner, 270. 

2. (Costs in circuit courts.) In the circuit court of the United 
States, if the sum for which judgment is to be entered is 
less than five hundred dollars, the plaintiff is not entitled to 
costs. Robinson v. Com. Ins. Co., 3 Sumner, 221. 

COVENANT. (Dependent.) Ina contract for the sale of land, 
if the price is to be paid at the time of the conveyance, the cove- 
nant to convey and to pay the price are dependent covenants, 
and the plaintiff cannot sustain an action for the price, without 
averring in his declaration a readiness to convey, and proving 
on trial his ability to convey. Lawrence vy. Dole, 11 Vermont, 
549. 

DAMAGE. Actual, perceptible damage, is not indispensable as 
the foundation of an action. It is sufficient to show a violation 
ofa right. The law will presume some damage in such a case. 
A fortiori, where the act done is such, that, by its repetition 
or continuance, it may become the foundation or evidence of 
an adverse right. Webby. Portland Manuf. Co., 3 Sumner, 
189. 

DEED. (JInterlineation.) In a deed of a parcel of land in which 
were a well and pump, an iaterlineation of the words “ with 
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pump and well of water,” after the description of the land by 
metes and bounds, was held to be an immaterial alteration, as 
the effect of the deed would be the same without those words. 


Brown v. Pinkham, 18 Pickering, 172. 


rw) 


(By the laws of another state.) Where, by the laws of another 


state, a deed, or other instrument, is required to be recorded ; 


if such deed or instrument be authenticated under the act of 


congress, it will have the same effect in this state, that it was 
entitled to by the laws of the state whence it came. Swift v. 
Fitzhugh, 9 Porter, 39. 

3. (Same.) A deed, executed and duly recorded in another state 
which, by the laws of that state, is made evidence in her courts 
without further proof; is also, in pursuance of the act of con- 
gress, evidence, without further proof of its execution, in this 
state. Ib. 

4. (Of personal property.) An unconditional grant of personal 

property is perfected by the delivery of the deed to a third per- 

son, for the use of the grantee, though the possession may re- 
main in the grantor. McCutchen’s administrators y. McCutchen, 

9 Porter, 650. 

(Same.) Such a deed cannot be revoked by the grantor after 


on 


delivery, as the deed vests the title to the property, and the 
right of possession in the grantee. Jb. 

DEPOSITION. (Official character of person before whom taken.) 
A deposition taken under a commission directed, in the common 
form, to any justice of the peace, &c., is admissible in evidence, 
although it does not appear, that the person before whom the de- 
position was taken was a justice of the peace, otherwise than 
by his signature upon the deposition. Adams y. Graves, 18 
Pickering, 355. 


NS) 


(Same.) It seems, that where a commission to take deposi- 
tions, is directed to a person by name, it is immaterial whether 
he has any official character or not, as he would have sufficient 
authority to take the depositions, from the commission it- 
self. Id. 

DEVISE AND LEGACY. (Lapsed.) A devise to a grandchild 


—— 
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lapses, if the grandchild die in the lifetime of the testator, with- 
out having lineal descendants. Ballard y. Ballard, 18 Picker- 
ing, 41. 


. (Bequest in trust.) A testator gave to his daughter, a feme 


covert, “the interest of 50,000 dollars, from the time of his 
decease, during her natural life, at her decease the principal to 
be equally divided among her children,” and his executors, 
being residuary devisees and legatees, gave bond to the judge 
of probate for the payments of all the debts and legacies. It 
was /eld, that the testator did not intend to place the sum above 
mentioned in trust for his daughter, and secure to her the in- 
come thereof, but that he intended to give her a definite annual 
sum, equal to the lawful interest on 50,000 dollars, to be paid 
by his executors out of his estate. Swett v. Boston, 18 Picker- 
ing, 123. 


. (Residuary clause.) A testator, after devising one third of his 


real estate to his wife for her life, and reciting that he had 
hitherto done something for his children when they were setting 
out in the world, according to his abilities, gave to his children, 
including F., the tenant, one dollar each, and then proceeded 
as follows: ‘* And I constitute and appoint my son F. sole ex- 
ecutor of this my last will and testament, and I give unto my 
son F. my wearing apparel and the whole of the farming uten- 
sils,’’ &c. ; ** and it is my will, that my said executor collect in 
all the money or debts I may have due to me at my decease, 
and also pay out and settle all the debts | may owe at my de- 
cease, and when my estate is all settled by my said executor, it 
is my will, that the remainder all go to my said son F.” At 
the time when the will was made, the testator also executed a 
deed of a parcel of his real estate to the tenant, and gave it to 
a third person, to be delivered after the death of the testator. 
The testator was possessed of no other personal property than 
that described in the will. The tenant lived with him for more 
than twenty years preceding his death; and no one of his other 
children lived with him during that period. It was held, that 
the remainder of the real estate of the testater passed to F. in 
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fee, by the residuary clause of the will. Dewey v. Morgan, 18 
Pickering, 295. 

DUTIES. (Laws imposing.) Laws imposing duties are not 
construed beyond the natural import of the language, and du- 
ties are never imposed upon the citizens upon doubtful inter- 
pretations. Adams y. Bancroft, 3 Sumner, 384. 

EQUITY. (Set-of.) Courts of equity, in cases of set-off, fol- 
low the law. Gass vy. Stinson, 3 Sumner, 99. 

2. (Answer in another suit.) The answer of a defendant in an- 
other suit, though good evidence against him, is not admissible 
against a co-defendant. Dexter v. Arnold, 3 Sumner, 152. 

3. (Purchaser at a master’s sale under a decretal order.) Under 
a decretal order of the court, certain lands were sold by the 
master, and the purchaser, in conformity with a further decretal 
order, gave security to the master, in the shape of a covenant, 
with a surety, to pay the purchase money within fifteen days. 
The money was not paid, by either the principal or surety, 
within the appointed time. Held, that, on occasion of this de- 
fault, a remedy at common law would be inadequate ; that no 
proper damages could be given at common law upon a covenant 
taken by a court of equity to enfore its own decretal orders ; 
that a court of common law could not entertain a suit upon 
such a security; that whoever makes himself a party to the 
proceedings of a court of equity, and undertakes to do a par- 
ticular act under its decretal orders, may be compelled to per- 
form, what he has undertaken ; that a court of equity may, by 
attachment, compel a purchaser at a sale by the master, to 
complete his purchase, by paying in the purchase money ; and 
that, a surety, who has made himself a party to the proceed- 
ings, as in the present case, is in the same predicament with 
the purchaser, and may be proceeded against by attachment. 
And it will make no difference, that the surety was not aware, 
that, in becoming so, he subjected himself to the summary pro- 
cess of the court; nor that the plaintiff had a right, on the de- 
fault, to resell the lands; nor can the surety take any exception 
to the title, if the purchaser, his principal, has failed to do so. 
Wood v. Mann, 3 Sumner, 318. 
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4. (Same.) A purchaser under a master’s sale will not be let off 
from his purchase by a submission to a forfeiture of his de- 


posit. bd, 


ibs | 


. (Same.) What circumstances amount to a waiver by the pur- 

chaser of a reference of the title toa master. Jb. 

6. (Same.) Under the circumstances of the case, and in pursu- 
ance of a decretal order, the defendant was charged with in- 
terest up to the time of the final payment of the purchase 
money ; although under the circumstances, the purchaser and 
surety were not charged with interest, after their default. 10. 

7. (Same.) The principal and surety have no claim upon the 
rents and profits of the estate, except from the time when the 
conveyance to them is completed. bd. 

8. (Party to bill.) In the case of a bill against a banking cor- 
poration, to account for certain property held by them, as col- 
lateral security for debts due them from a third person, and to 
apply the surplus, after satisfying themselves, to the plaintiff’s 
debt, the debtor is a necessary party to the bill. Wélson v. 
City Bank, 3 Sumner, 423. 

9. (Statement of the place of the contract.) The bill did not state, 
in what state the parol agreement for copartnership was actu- 
ally made, though it might be taken from the allegations to have 
been made either in Massachusetts, Maine, or New Hampshire. 
Semble, that this would be a fatal omission, if properly presented 
to the court. Smith v. Burnham, 3 Sumner, 435. 

10. (Specific performance.) A court of equity will not interfere 
to direct a specific performance of an agreement, where the 
terms of the contract are not definite and full, and its nature 
and extent are not made out by clear and unambiguous proofs. 
Ib. 

11. (Absolute conveyance treated as a mortgage.) A conveyance 

of certain premises, absolute in its form, but admitted, by the 

answer in chancery, to be a mortgage security merely for cer- 
tain debts, was treated as a valid security to the extent of those 
debts, and the premises, subject to this charge, were held to be 


liable to judgment creditor of the original grantor. Chickering 
v. Hatch, 3 Sumner, 474. 
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12. (Mainienance and champerty.) The old cases with regard to 
maintenance and champerty go farther than would be now sus- 
tained in courts of equity. Baker v. Whitney, 3 Sumner, 476. 

13. (Specific security.) Wiggin advanced money to Barrett and 
Brown, taking as collateral security the assignment of a policy 
of insurance for $10,000, underwritten by the American Insur- 
ance Company, on merchandise, being the proceeds of the 
money advanced. ‘The ship containing the merchandise was 
lost at sea. Barrett and Brown also abtained from the Ameri- 
can Insurance Company a loan of $7000 on a bottomry bond 
on the ship Tim, wherein Dorr was surety. This ship per- 
formed her voyage safely ; but Barrett and Brown had in the 
meantime failed. ‘The American Insurance Company took pos- 
session of the ship, sold her, and applied the proceeds, so far 
as they went, to the payment of the debt of $7000. They did 
not proceed, against the surety Dorr, for the balance; but, on 
his promise to indemnify them, retained from the loss on the 
policy above mentioned a sum sufficient to cover the balance 
(about $2826,12). Held, that Wiggin was entitled to the whole 
sum of $10,000 insured by the American Insurance Company, 
as the fund out of which his advances were to be paid, without 
deducting any claims of the company against Barrett and 
Brown ; that his money was lent upon this specific security ; 
that he has a prior and superior equity over the surety, Dorr ; 
and that he has a right to be substituted in equity to the claim 
of the company on the bottomry bond against Dorr, to the ex- 
tent of the sum detained by them. Wiggin v. Dorr, 3 Sum- 
ner, 410. 

14. (Election of creditor.) ‘The election of a creditor to retain 
or recover a debt from one of two parties, or out of one of two 
funds, no matter how positive may be his right to this election, 
cannot vary in a court of equity their rights inter sese. Ib. 

15. (Specific right.) Whoever has bond fide acquired a specific 
right to a thing belonging to a debtor is entitled to hold it 
against all persons, who cannot shew a higher equity. Id. 

16. (Surety.) A surety is entitled to the protection of a court of 
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equity ; also sub modo to the benefit of all the securities, which 
the creditor has. Jd. 

17. (Amendments.) In matters of form, or mistakes of dates, or 
verbal inaccuracies, courts of equity are very indulgent in 
allowing amendments of answers. Smith v. Babcock, 3 Sum- 
ner, 083. 

18. (Same.) But they are slow to allow amendments in material 
facts, or to change essentially the grounds taken in the original 
answer. Id. 

19. (Same.) Where the object is to let in new facts and defences, 
wholly dependent upon parol evidence, the reluctance of the 
court to allow amendments is greatly increased, since it would 
encourage carelessness and indifference in making answers, 
and open the door to the introduction of testimony manufac- 
tured for the occasion. Ib. 

20. (Same.) But where the facts sought to be introduced are 
written papers or documents, which have been omitted by acci- 
dent or mistake, there the common reason does not apply in 
its full force ; for such papers and documents cannot be made 
to speak a different language from that, which originally be- 
longed to them. Jd. 

21. (Same.) The whole matter is in the discretion of the court ; 
but, before the amendments to the answer are allowed, the 
court should be satisfied, that the reasons assigned for the ap- 
plication are cogent and satisfactory ; that the mistakes to be 
corrected, or the facts to be added, are made highly probable, 
if not certain; that they are material to the merits of the case 
in controversy ; that the party has not been guilty of gross 
negligence ; and that the mistakes have been ascertained, and 
the new facts have come to the knowledge of the party, since 
the original answer was put in and sworn to. Ib. 

22. (Same.) Where a party sought to amend his answer, by 
showing, that the instrument annexed to the answer was not 
the original instrument executed at the time of the conveyance, 
or a copy thereof; but that it varied from that instrument in 


some important particulars material to the present controver- 
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sies ; that the original was lost or mislaid by the party (not the 
defendant) to whom it belonged; that the contents, so far as 
they were material in this application, as well as the existence 
and genuineness of the paper, could be established by satisfac- 
tory evidence ; and that the mistake in the answer was not dis- 
covered, until long after the answer was sworn to and filed; 
and that its materiality was wholly unsuspected, until it was 
recently brought as a point of objection by the other side. 
Held, that under the circumstances, a supplementary answer 
might be filed, which should fully, positively, and accurately 
state all the attendant circumstances, and the substantial con- 
tents of the lost instrument, and in what particulars, as far as 
may be practicable, it differs from that annexed to the original 
answer in the case. Jb. 

EVIDENCE. (Foreign law.) Upon the question, whether a 
certain charge in an account of a general average loss, made 
up at New Orleans, was reasonable and customary, a deposi- 
tion was offered in evidence, in which the witness, being asked 
to state all that he knew of a particular case tried at New Or- 
leans, testified, that he did not recollect the case, having been 
the secretary of the insurance company who were the defend- 
ants therein, and referred to a copy of the printed opinion of 
the supreme court of Louisiana, purporting to give the history 
of such case, which was annexed to the deposition, but he did 
not state that the law or the facts were known to him, or were 
truly reported. It was held, that such copy was inadmissible in 
evidence. French v. Lowel, 18 Pickering, 34. 

2. (Loss of paper.) The plaintiff, in order to lay a foundation 
for the introduction of secondary evidence of the contents of a 
letter written by the defendant to a third person, filed his own 
affidavit setting forth, that such third person told him that the 
letter was lost. Held, that the affidavit was insufficient for that 
purpose, as the loss could have been proved by competent evi- 
dence, and the affidavit was mere hearsay. Chapin v. Taft, 18 
Pickering, 379. 

3. (Testimony of deceased witness.) ‘The 12th article of the 
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declaration of rights, which provides, that in criminal cases, 
the accused shall have the right “‘ to meet the witnesses against 
him, face to face,” is not violated by the admission of testimony 
in a criminal trial before a jury, to prove what a deceased wit- 
ness testified at the preliminary examination of the accused be- 
fore a justice of the peace. Commonwealth vy. Richards, 18 
Pickering, 434. 


. (Same.) It is not sufficient, in such case, to prove the substance 


and effect merely of the testimony of the deceased witness, 
although the memory of the witness offered to prove such testi- 
mony, be aided by notes taken at the preliminary examination ; 
but the whole of the testimony of the deceased witness upon 
the point in question, and the precise words used by him, must 
be proved. Ib. 


. (Burden of proof.) In an action for wood sold, the plaintiff 


having proved that the defendant had contracted to cut wood on 
the plaintiff’s land, and that the defendant had admitted that he 
had cut wood, and that he owed the plaintiff therefor, the de- 
fendant alleged that the wood cut by him grew on the adjoining 
land of a third person. It was held, that the burden of proof 
was on the plaintiff to show that the wood was cut on his land, 
and not on the defendant to show that it was cut on the adjoin- 
ing land. Gilmore v. Wilbur, 18 Pickering, 517. 

(Usage of bank.) Evidence that the indorser of a note was 
frequently at a certain bank, transacting business there, and 
that he frequently paid notes there, was held sufficient proof of 
his being conversant with the usage of the bank to give notice 
to promisors to pay at the bank, instead of sending the notes to 
them and demanding payment. Shove v. Wiley, 18 Pickering. 
558. 


. (Notice by clerk of bank.) A book kept by a bank, in which 


a clerk regularly entered certificates of his having given no- 
tices to the makers and indorsers of promissory notes, taken in 
connection with his testimony that it was his practice to carry 
the notices personally to the house or place of business of the 
parties, and that he has no doubt they were carried as usual, in 
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the case of a certain note mentioned in the book, though he has 
no. recollection in relation to such note, is competent and suffi- 
cient evidence to prove that notices were so given in the partic- 
ular case. Ib. 


® 


(Same.) Where such clerk produced a printed form, in com- 
mon use, and testified to his belief that the notices in question 
were in the same form, it was held to be competent and suffi- 
cient evidence of this fact. Ib. 

9. (License.) Where, after iand owned in common had been di- 
vided by commissioners, one of the tenants entered on that por- 
tion thereof which had beeen assigned to the other, and cut 
down and carried away a tree, it was held, that evidence of a 
parol license from such other tenant, granted previously on 
making a parol partition and renewed at the time when the 
commissioners were dividing the land, was admissible to show 
that the act was done with his consent, although it was incom- 
petent to control the effect of this last partition. Kent v. Kent, 
18 Pickering, 569. 

10. (Admissions in conversation.) Evidence, drawn from the ad- 
missions of parties, in a casual conversation, when they are not 
supposed to state all the facts in relation to a particular subject, 
is not very satisfactory to establish a litigated point. Cleavland 
v. Burtons, and another, 11 Vermont, 138. 

11. (Loss of note.) Inan action on note, if the same is lost, it is 
not necessary to declare on the note as lost. If such note is 
lost after the suit is commenced, evidence may be given of its 
loss and contents. Viles and another v. Moulton, 11 Vermont, 
470. 

12. (Same.) Search should be made for the note in all the places 
where it would probably have been kept, before evidence can 
be given of its contents. Jb. 

13. (Laws of other states.) The statute of Alabama, (Aik. Dig. 
284,) authorizes the secretary of state to certify copies of the 
acts of the several states, on file in his office, and makes such 
certified copies evidence. Swift v. Fitzhugh, 9 Porter, 39. 

14, (Same.) And in such certificate, the part of an act relating 
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to the subject in controversy, need only be set out ; and not the 
whole act. Ib. 

15. (Representation to stranger.) A representation made to a 
stranger in respect to a sale, and by him communicated toa 
third person, so as to become the basis of a purchase by the 
latter from the party making the representation, is not treated 
res inter alios acta, but as if made directly by the vendor to 
the vendee. Crocker v. Lewis, 3 Sumner, 1. 

16. (Same.) The negotiations and conversations of a party 
charged with false and fraudulent representations allowed to be 
taken into consideration in order to determine the question of 
fraud. Ib. 

17. (Letter of deponent.) The letter of a deponent having been 
offered in evidence, Held, that it was not admissible, except to 
contradict or qualify some of the statements made in his depo- 
sition. Ib. 

18. (Unimportant.) Semble, where evidence is unimportant in 
its bearings, and unless clearly irrelevant, it is better to admit 
it at a trial, so as to avoid a motion for a new trial, in case of 
its rejection. Id. 

19. (General rule.) ‘The general rule at law is, that no evidence 
shall be admitted, but what is or might be under the examina- 
tion of both parties. Gass v. Stinson, 3 Sumner, 98. 

20. (Deposition unfinished.) Semble, a deposition may be ad- 
mitted in equity, where the direct interrogatories have been 
fully answered, and death or some inevitable accident occurs, 
which, without fault on either side, prevents a cross examina- 
tion. Quere, how would this be law. Jb. 

21. (Examination by commissioner,—cross interrogatories.) The 
direct examination of a witness was taken by a commissioner, 
with the consent of both parties. No cross interrogatories 
were ever filed ; and the witness lived several months after the 
direct examination was begun; there was no proof, that, if the 
cross interrogatories had been filed, they might not have been 


answered. Held, that the omission to file the cross interroga- 
10* 
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tories was at the peril of the party, and that the deposition is 
admissible. Jb. 

22. (Contents of books.) A witness, whose books are out of his 
reach, so that he cannot have access to them, may testify to 
their contents. Jb. 

23. (Papers from probate office.) Papers from the probate re- 
cords, showing that a person was treated by the probate court 
as the lawful guardian of a non compos, will be received as 
prima facie evidence, after a long lapse of time, to supply the 
direct proof of a probate appointment. Thomas vy. Hatch, 3 
Sumner, 170. 

24. (Confession.) Evidence by confessions, especially where it 
goes to the whole merits of the case, is open to much objection. 
Ib. 

EXECUTION. (Appraiser.) The extent of an execution upon 
an estate for life, is not rendered invalid by the circumstance, 
that the reversioner acted as one of the appraisers. Chamber- 
lain v. Doty, 18 Pickering, 495. 

2. (Swearing of appraiser.) Where an execution was extended 
upon real estate, and the certificate of the appraisers and the 
return of the officer, indorsed on the execution, recited, that 
the appraisers were “duly sworn,” but it did not appear from 
such certificate and return, that they were sworn before any 
justice of the peace, it was held, that the extent was invalid. Jb. 

EXECUTORS AND ADMINISTRATORS. (Party entitled to 
administration.) Where, upon the application of the widow of 
an intestate for letters of administration, it appeared, that she 
was under the influence of a person who was indebted to the 
estate in a large amount, and who was charged with combining 
with the intestate in his lifetime to defraud his creditors, and 
that such application was made at the request of such debtor 
and not to protect or subserve the interest of the widow, it was 
held, that she was an unsuitable person to administer. Stearns 
v. Fiske, 18 Pickering, 24. 

2. (Same.) If a party applying for letters of administration is 
evidently unsuitable to discharge the duties of such trust, the 
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judge of probate is authorized and is bound to deny his petition, 
Ib. 

3. (Injunction on fraudulent judgment by one.) If a fraudulent 
judgment is obtained against an estate of which N. and E. are 
co-executors, through the fraud of N.,combining with the plain- 
tiff, and without the privity of the other executor, such other 
executor is entitled to an allowance of such sum as he shall 
have reasonably expended in time and money, in procuring an 
injunction on such judgment. Evarts v. Nason’s estate, 11 
Vermont, 122. 

FISHERIES. (Registered ship.) By the act of 1793, ch. 52, 
no registered ship or vessel can, while she remains registered, 
engage in the whale fisheries; but she must surrender her 
register, and be enrolled and licensed for the fisheries. United 
States v. Rogers, 3 Sumner, 342. 

2. (Same.) The act of 1835, ch. 40, provides, that “if any one 
or more of the crew of an American ship or vessel, on the 
high seas, &c., shall endeavor to make a revolt,” &c., he and 
they shall, on conviction, be punished as provided in the act. 
Held, that a ship, engaged in a whaling voyage, without having 
surrendered her register, or taken out an enrollment and 
license, pursuant to the act of 1793, ch. 52, was not an Ameri- 
can ship, within the purview of the act of 1835, ch. 40, and 
that an indictment would not hold, under this act, against the 
crew, for an endeavor to make a revolt. Ib. 

FOREIGN LAW. (Admission of.) The intercourse of man- 
kind requires, that the acts of parties, valid where done, should 
be recognised in other countries, provided they be not contrary 
to good morals, and the policy of the state. Hanrick v. An- 
drews, 9 Porter, 9. 

FRAUD. (Contract obtained by.) In an action on a contract 
under seal, in which one of the contracting parties is seeking to 
enforce the contract against the other, the defendant may plead 
that the contract was obtained by fraud and imposition. Hazard 
v. Irwin, 18 Pickering, 95. 


2. (Same.) In an action on a contract under seal, whereby the 
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defendants became sureties that one P. should perform his con- 
tract with the plaintiff, which likewise was under seal, it was 
held, that the defendants might plead that P.’s contract was 
voidable by reason of fraud and imposition, and that P. in con- 
sequence rescinded it. Jd. 


. (Same.) Where the declaration averred that the plaintiff, by 


a contract under seal, sold and conveyed a steam engine to P., 
and that he gave P. an order for the engine, and that the de- 
fendants, by an instrument under seal, became sureties for the 
payment of the debt due by P., and the defendants pleaded 
that the plaintiff falsely and fraudulently made representations 
as to the engine, by reason whereof the contract of sale was 
void and P. refused to perform the same, wherefore the instru- 
ment executed by the defendants was void, it was held, that as 
it did not appear by the record that the engine had been deliv- 
ered to P., the plea was good, especially after verdict, although 
it did not aver that the engine, or the order for its delivery, had 
been returned to the plaintiff. 1d. 

(Same.) Held also, that the defendants’ contract, whereby 
they became sureties “ for the payment of the debt due by P.,” 
did not estop them from showing that the contract of sale was 
voidable and avoided, so that no debt was due from P. to the 
plaintiff. Id. 

(Same.) The averment in the defendants’ plea, that the plain- 
tiff falsely and fraudulently made certain representations re- 
specting the steam engine, and that by reason thereof the con- 
tract between P. and the plaintiff was void and P. refused to 
perform it, was considered, after verdict, as equivalent to an 
averment that P. had rescinded the contract. Jb. 

(Same.) It appeared that the plaintiff falsely and fraudulently 
represented to P. that the engine was a twenty-horse power en- 
gine ; that it was fit for mining purposes; that it was in good 
order and had been so certified by engineers; that it was free 
from rust ; that it had been standing but two or three years. It 


was held, that these false representations related to matters of 


fact and not of opinion ; and that as they were material to the 
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interests of P.,and had a tendency to prevent him from inquir- 
ing into the condition of the engine, and as he reposed confi- 
dence in them, they rendered the contract of sale voidable by 
him. Ib. 

7. (Same.) Held also, that P. was a competent witness for the 
defendants to prove such misrepresentations, he not being liable 
to the defendants for the costs of the action against them. Jb. 

8. (Same.) If, upon a sale, the vendor makes material repre- 
sentations of matters of fact, as of his own knowledge, to be 
true, and they are in fact untrue, and the vendee is deceived 
thereby, the sale will be voidable, although the vendor did not 
know whether they were true or not. Id. 

FRAUDS, STATUTE OF. (Debt of another.) The defendant 
having contracted to board the respondent’s laborers at his ex- 
pense, it was verbally agreed between the defendant, the re- 
spondent, and a third person, that the latter should deliver and 
charge provisions to the defendant, and the respondent would 
see him paid therefor. Held, that this promise of the respondent 
was within the statute of frauds. Cahill v. Bigelow and Tr., 
18 Pickering, 369. 

2. (Same.) W. being indebted to the plaintiff in the sum of 
$10 31, agreed to pay him in labor, the plaintiff saying, that 
when he was ready he would call on W. Afterwards W. agreed 
to work for the defendant; and while he was so employed, the 
plaintiff went with him to the defendant, and asked the defend- 
ant if he would give him up ; but the defendant replied, that he 
would not, and that he would see the debt paid or would pay 
the debt; and W., in consequence of such promise, remained 
in the defendant’s employment. ‘The court were inclined to 
think, that there was a sufficient consideration for the promise 
of the defendant, in the benefit which he received from the con- 
tinuance of W. in his employment ; but they held, that, as there 
was no evidence that the plaintiff discharged his claim against 


© 
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W., such promise, not being in writing, was void by the statute 
of frauds. Stone v. Symmes, 18 Pickering, 467. 
3. (Performed within a year.) The provision in the statute of 
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frauds, that no action shall be maintained on any agreement 
that is not to be performed within one year from the making 
thereof, unless the same be in writing, does not extend to an 
agreement that one party may cut certain trees on the land of 
the other at any time within ten years, for such an agreement 
may be performed within one year. Kent v. Kent, 18 Picker- 
ing, 569. 

4. ( Within year.) Where a contract for work and labor is to be 
begun, but not completed, within one year from the making 
thereof, it is within the statute of frauds, and no action can be 
maintained thereon, unless it be in writing. Hinckley v. South- 
gate, 11 Vermont, 428. 

FRAUDULENT CONVEYANCE. A mortgage of real estate 
was made to secure the payment of a negotiable promissory 
note, and the mortgagee, not being in possession, assigned the 
mortgage, during the pendency of an action against him for 
slander, in order to avoid more effectually the judgment which 
might be recovered against him, and subsequently died insol- 
vent, and his adniinistrator assigned the same mortgage to a 
bond fide purchaser, for a valuable consideration. It was held, 
that the prior assignment was fraudulent, and that it was void, 
under St. 27 Eliz. c. 4, as against such subsequent purchaser. 
Clapp v. Leatherbee, 18 Pickering, 131. 

2. A father conveyed his life estate in certain land to his son, on 
condition, that whereas the son had agreed to support the father 
during his life, and the father was desirous of remaining in pos- 
session for the purpose of securing such support, the deed 
should be void if the son should fail to furnish such support, or 
should disturb the father in the peaceable possession of the land. 
It was held, that such deed was not per se fraudulent as against 
creditors of the father, but was open to explanation ; and that 
the stipulation as to the support of the father and his remaining 
in possession, was a condition, and not a reservation defeating 
the grant. Slater v. Dudley, 18 Pickering, 373. 

FRAUDULENT SALES AND CONVEYANCES. (Property 
exempt from attachment.) The sale of property, exempt from 
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attachment and execution, is valid against the creditors of the 
vendor without a change of the possession. Foster v. McGre- 
gor and another, 11 Vermont, 595. 

2. (By a partner, of his own property.) A man may be guilty of 
fraud in the sale of his own property, to defraud the creditors of 
a partnership, of which he isa member. Forbes and another v. 
Davison, 11 Vermont, 660. 

FREIGHT. (Paid in advance.) Semble, Where freight is paid 
in advance and the voyage is not performed, the ship owner 
cannot, without an express stipulation to this effect, retain it, 
but the shipper may recover it back. Pitman v. Hooper, 3 
Sumner, 50. 

2. (In case of salvage.) Case of salvage—right of ship to freight. 
Where a ship, bound from Havana to St. Petersburg, with a 
cargo of sugars, shipped in part on freight and in part on half 
profits, with a right to enter and clear at Boston, in order to ob- 
tain a clean bill of health, struck on the south shoal of Nan- 
tucket, and was there, after a jettison of part of her cargo, 
abandoned by the master and crew, and the ship afterwards 
floated off the shoal, and was met and brought into port by sal- 
vors, and there libelled for salvage ; and the ship was there 
repaired and made ready for sea; but the cargo was in part 
sold on account of damage, and part sold to pay duties, and 
part was delivered on bail to underwriters, and part was held in 
the custody of the court; and the ship was ready to take on 
board the cargo, if ready ; but afterwards, owing to the admi- 
ralty proceedings, she was sold. Held, under all the circum- 
stances of the case ; 

That the full freight of the sugars, of which there was a 
jettison, for the voyage, was to be allowed as part of the general 
average to be borne by the ship and cargo, and the freight (pro 
rata) saved. 

That no freight was due upon the sugars, sold at Boston, on 
account of damage and their perishable nature ; nor upon the 
sugars sold to pay duties ; nor upon the sugars applied to pay 
the salvage. 
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That full freight was not due for the voyage upon the sugars 
delivered to the underwsiters, because the ship had been sold 
before they were delivered to them on bail by the court; and, 
taking all the circumstances, the case was to be treated as one, 
in which both the owners of the ship, and of this part of the 
cargo, had reluctantly acquiesced in waiving any further prose- 
cution of the voyage, as to that part of the cargo. 

That full freight was not due for the voyage for the sugars in 
the custody of the court; because neither party was in any de- 
fault on account thereof, the detention being occasioned by the 
common calamity, and the proceedings for salvage ; and the 
owners thereof never having been in a condition to reship them. 

But that a pro rata freight was due upon the sugars delivered 
to the underwriters, and upon those detained in the custody of 
the court, for the voyage from Havana to Boston, upon the 
ground that there had been a mutual dispensation, by both par- 
ties, of any further prosecution of the voyage. 

That no claim for half profits was admissible, as the cargo 
never arrived at St. Petersburg, and non constat, that it ever 
would have arrived there, or if it had arrived, would have 
yielded any profit, the whole matter of profits resting in con- 
tingency. 

That the freight, earned pro rata for the voyage, ought to 
contribute to the salvage with the ship and cargo. Ship Na- 
thaniel Hooper, 3 Sumner, 542. 

(For the entire voyage.) In general, freight for the entire 
voyage can only be earned by a due performance of the voyage. 
The only acknowledged exception is, where there is no default 
or inability of the carrier ship to perform the voyage, and the 
ship owner is ready to forward them, but there is a default on 
the part of the owner of the cargo, or he waives a farther pro- 
secution of the voyage. Ib. 

(Pro rata itineris.) Freight pro rata itineris is not ordinarily 
due, unless there has been a voluntary acceptance of the cargo 
at an intermediate port; and not where there has been an ac- 
ceptance from mere necessity, occasioned by an overwhelming 
calamity or superior force. Ib. 
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5. (Prize courts.) The doctrines of prize courts, in the adminis- 
tration of prize laws as to freight, are not generally applicable 
to cases of mere civil commercial adventures, or cases of civil 
salvage. Ib. 

6. (Prize proceedings.) The capture of a neutral ship and cargo, 
if afterwards restitution is decreed, does not dissolve the con- 
tract of affreightment; but, at most, it only suspends it during 
the prize proceedings. Ib. 

7. (Same—unlivery.) A mere unlivery of the cargo during the 
voyage, occasioned by prize proceedings, or by an overruling 
calamity, does not absolve the carrier ship from the obligation 
to carry the goods to the port of destination. Ib. 

8. (Same.) Incase of prize proceedings, if a neutral ship, car- 
rying a neutral cargo in no default, would earn her full freight, 
she must wait and be ready to take the cargo on to the port of 
destination, when restored; otherwise, at most, (it seems), a 
pro rata freight only would be due. 1b. 

9. (Jurisdiction of admiralty in cases of.) Courts of admiralty 
have full jurisdiction, as incidental to cases of prize, and sal- 
vage, and other proceedings in rem, to decree freight to the 
ship owner in proper cases. Ib. 

GRANT. (Reservation to public.) The charter of the town of 
L. was granted to sixty-four proprietors, each to take one seven- 
tieth part of the township, which, with the six public rights, 
were to make the whole township. This vested in the proprie- 
tors one seventieth part each, and did not vest in them the title 
to the other six parts, to hold in trust. Grammar School y. Burt, 
11 Vermont, 632. 

2. (Legislative.) A legislative grant, to a corporation aggregate, 
vests an absolute title, without words of perpetuity, and the 
same cannot be afterwards controlled by the legislature, any 
more than an absolute grant to individuals. Jb. 

3. (Same.) A grant made for the purpose of education can no 
more be, afterwards, vacated or controlled by the legislature, 
than if made for a private purpose. Ib. 


GUARANTY. (Limitation of as to time.) Where a note was 
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guarantied to be ‘* good and collectable two years,” it was held, 
that the guarantee was liable upon his contract, at any time 
after the note became due within the two years. Marsh v. 
Day, 18 Pickering, 321. 

2. (Difference between guaranty and surety.) 'The defendant be- 
ing the payee of a negotiable note, payable in four annual in- 





stalments, indorsed it to the plaintiff, stating that he would guar- 
anty it, and the plaintiff wrote over the payee’s signature the 
words, “order the within note paid to T. [the plaintiff ] and 
guaranty the payment of the same,” and the defendant assigned 
to the plaintiff a mortgage given as security for the note. No 
demand was made on the promisor to pay the note, and he re- 
mained solvent for six months after the last instalment became 
due, and was permitted to receive the profits of the mortgaged 
property for three years after that time; and notice of the non- 
payment two years afterwards was given to the defendant and 
a demand of payment made on him. It was held, that the de- 
fendant was a guarantee, and not a surety, and that he was dis- 
charged from liability by the laches of the plaintiff in not using 
due diligence to obtain payment from the promisor and not giv- 
ing the defendant seasonable notice of the non-payment. Tal- 
bot v. Gay, 18 Pickering, 534. 

3. (Duty of person taking.) Upon a guaranty in these words, 
* April 10th, 1834, I warrant the within note good and 
collectable until the first day of July, 1834,” the person 
taking the guaranty is bound to resort to legal measures within 
a reasonable time after the date of the guaranty, and to pursue 
them with common diligence, and, if possible, consummate the 
process within the time limited; or show, what is equivalent, 
the absolute insolvency of the maker of the note. Wheeler vy. 
Lewis, 11 Vermont, 265. 

GUARDIAN. (When chargeable with interest.) In general, if 
a guardian neglects to put his ward’s money at interest, he will 
be charged with interest; and in cases of gross delinquency, 
with compound interest. Boynton vy. Dyer, 18 Pickering, 1. 

2. (Investments by.) A guardian is entitled to a reasonable time 
in which to make an investment of his ward’s money. Ib. 
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3. (Same.) Where a guardian had settled two accounts in the 
Probate Court without charging himself with interest, and no 
adjudication was made on this subject, it was held, that on the 
presentation of his third account he should be charged with in- 
terest, from an early period after his appointment, in the same 
manner as if no previous account had been settled. Jd. 

4. (Same.) But if the question of interest had been put in issue 
and decided on the settlement of the former accounts, it could 
not be revised so long as the former decrees remained in force. 
Ib. 

5. (Same.) Where a party interested in the estate of a ward, 
certified his approval of an account in which the guardian had 
not charged himself with interest, but no discussion or contro- 
versy was had on this subject, it was held, that he was not pre- 
cluded from having the error corrected when the guardian pre- 
sented a subsequent account for allowance in the Probate Court. 
But where a ward, seven months after coming of age, certified 
that his guardian’s final account was correct, and gave hima 
release of all demands, he was not permitted to open the settle- 
ment because the guardian had not charged himself with in- 
terest. Ib. 

6. (Same.) In a guardian’s account the interest for a year should 
be added to the principal, and the current expenses of the year 
should be deducted from the amount, and the balance will be 
the principal for next year ; and so on from year to year. Ib. 

HUSBAND AND WIFE. (Joinder of in action.) Husband and 
wife may join in an action of the case for an obstruction of a 
way appurtenant to the wife’s land in their occupation or pos- 
session. Cushing v. Adams, 18 Pickering, 110. 

2. (Same.) In such an action, an averment in the declaration, 
that the plaintiffs were seised of the land in demesne as of fee 
in right of the wife, was held, after verdict, to include virtually 
an averment of occupation or possession. Jb. 

INDIAN, CONTRACT OF. (Consideration.) The contract of 
an Indian is not prima facie evidence of a consideration, but the 
consideration must be proved, and by two witnesses. Pack v. 
Pack, 9 Porter, 297. 
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2. (Same.) The statute on the subject applies as well to contracts 
between Indians, as to those between a white man and an In- 
dian. Ib. 

INDICTMENT. (Surplusage.) Mere surplusage will not vitiate 
an indictment, and need not be established in proof. United 
States v. Howard, 3 Sumner, 12. 

2. (Same.) But no allegation, whether it be necessary or un- 
necessary, more or less particular, which is descriptive of the 
identity of what is legally essential to the charge in the indict- 
ment, can be rejected as surplusage. Ib. 

3. ( Variance.) A variance between the indictment and the evi- 
dence is not material, provided the substance of the matter be 
found. Ib. 

4. (Misnomer.) In case of a misnomer, a variance is fatal, only 
where there is a misnomer of a party whose existence is essen- 
tial to the offence charged in the indictment. Jb. 


qo 


(Same.) In an indictment under the act of congress of 1825, 
ch. 276, § 22, § 5, the ownership of the vessel, was alleged to 
be in William Nye and others, instead of Willard Nye and 
others: held, that an allegation of the particular ownership is 
unnecessary and immaterial, and that the misnomer above men- 
tioned is of no consequence; it being sufficient to allege that 
the owners are citizens of the United States. Jd. 

INFANT AND INFANCY. (Relinquishment of minor's services.) 
In a case where the father of a minor son had, at the request of 
the plaintiff, relinquished to the son all claim from his services, 
and authorized him to act for himself, stating that he would pay 
no debts incurred by the son, and the son had contracted with 
the plaintiff to labor for him, it was held the father was not 
bound to pay the plaintiff's charges during the sickness of the 
son, unless upon proof of an express contract, or of circum- 
stances from which one could be implied. Varney v. Young, 
11 Vermont, 258. 

2. (Same.) <A father may give to his infant son a part as well as 

the whole period of his minority. Tillotson vy. McCrillis, 11 

Vermont, 477. 
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3. 


4. 


(Contract by.) When an infant makes a contract with an adult 
to serve fora year, and quits before he has performed the whole 
service, he is entitled to recover what his services are reasona- 
bly worth, taking into consideration the injury to the other par- 
ty ; and if, under all the circumstances, his services are worth 
nothing, he cannot recover. Thomas v. Dike, 11 Vermont, 273. 
(Suit by.) An infant may sue by prochein ami in Vermont, 
notwithstanding he has a guardian, if the guardian does not dis- 
sent. Ib. 


INJUNCTION, (Dissolution of.) In common cases, it is of 


4. 


course to dissolve an injunction, if the answer denies the whole 
merits ; and the plaintiff will not be permitted upon a motion 
to dissolve the injunction, to read affidavits in contradiction to 
the answer. It is otherwise in cases of special injunctions. 
Poor y. Carleton, 3 Sumner, 70. 

(Same.) The continuance or dissolution of a special injunc- 
tion, after the coming in of the answer, depends upon the sound 
discretion of the court. Ib. 

(Dissolution of special.) ‘The. answer must positively deny 
the material facts of the bill, and the denial must be grounded 
on personal knowledge, not merely on information and belief, 
in order to support an application to dissolve a special injunc- 
tion. Ib. 

(Same.) In cases of irreparable mischief, the dissolution of 
an injunction rests in the sound discretion of the court, whether 
applied for before or after answer. Affidavits may, after an- 
swer, be read by the plaintiff to support the injunction, as well 
as by the defendant to repel it; and this, although the answer 
contradicts the substantial facts of the bill, and the affidavits of 
the plaintiff are in contradiction of the answer. Semble, the 
practice on this subject is more liberal in America, than in Eng- 
land. Ib. 


INSURANCE. (Prior policy.) Two days before the expiration 


of a policy, fully insuring a vessel on time, the defendants made 
a policy insuring the same vessel, at and from Boston to Charles- 
ton, the second policy providing, that if the assured should have 
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made prior insurance upon the vessel, then the defendants 
should be chargeable only for so muchas the amount of such 
prior insurance should be deficient towards fully covering the 
property at risk, whether for the whole voyage, or from one 
port of loading or discharge to another. The vessel sailed from 
Boston before the expiration of the first policy, but was lost 
after it had expired. It was held, that the second policy at- 
tached, notwithstanding the first policy continued in full force 
till after the vessel had sailed from Boston, and that the defend- 
ants were consequently liable for the loss. Kent v. Manufac- 
turers’ Ins. Co., 18 Pickering, 19. 

(Effected for owners.) By a policy of insurance on a vessel, 
the defendants “caused C. & L., for the owners, payable to C. 
&. L., to be insured.” It was held, that an action might be 
maintained on such policy in the names of such owners, with 
the consent of C. & L., it not appearing that the defendants 
had any claim against. C. & L. Farrow vy. Commonwealth Ins. 
Co., 18 Pickering, 53. 

(Survey and sale.) A vessel insured at Boston, struck on 
Carysford reef, while on a voyage to Mobile, and was injured 
to the amount of more than half her value, but was got off and 
arrived in safety at Mobile. While she was lying at a wharf 
in that port, a survey was held upon her, and the surveyors 
having recommended a sale, she was sold by the master, who 
was also a part owner and one of the insured, without consulting 
the insurers or the agent of the owners at Boston. It was held, 
that the master as such, was not justified under these circum- 
stances, in selling the vessel. Peirce vy. Ocean Ins. Co., 18 Pick- 
ering, 83. 

(Same.) In the same case it appeared, that when the facts be- 
came known in Boston, the agent before mentioned, to whom, 
by the policy, the loss was made payable, called on the insurers 
with the protest and the other usual documents to prove a loss, 
and a statement setting forth a claim for a salvage loss on the 
vessel incurred in consequence of her getting on the reef on 
her voyage to Mobile, at which place she was surveyed, con- 
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demned and sold for the good of all concerned, the insurers be- 
ing charged therein with the value of the vessel and credited 
with the proceeds of the sale, and demanded payment of a 
total loss ; and that an action was subsequently brought by such 
agent against the insurers, claiming as for a total loss, the de- 
claration averring the interest to be in the master and the other 
part owners jointly. It was held, that under such declaration 
no distinction could be made between the rights of the other 
part owners and those of the master, who could not set up his 
own unauthorized act as the foundation for a claim for a total 
loss, and who was also incapacitated from making an effectual 
abandonment, by the sale, which passed his interest in the ves- 
sel as a part owner; that (semble) the other part owners, by 
joining in the claim against the defendants, in which they set 
forth the sale and credit the usurers with the proceeds, ratified 
the sale, and so disqualified themselves to abandon ; that there 
was not in fact an abandonment, there being no relinquishment 
of the vessel or of any interest therein; that if it could be con- 
sidered that an abandonment was made by implication, it was 
made on the ground that the vessel had been condemned and 
sold, which did not warrant the owners in abandoning, and they 
could not avail themselves of the ground that the vessel was in- 
jured, by striking on the reef, to the amount of more than halt 
her value ; and consequently, that there was not such an aban- 
donment, as wonld relate back to the time when the loss oc- 
curred, so as to constitute the master the agent of the insurers, 
thereby throwing on them the responsibility for such unauthor- 
ized sale, and thus render them liable as for a total loss. Jd. 
(Doudle.) In the case of a double insurance, by two insurers, 
the party insured may elect to consider each insurer as liable to 
bear a proportionate share of a loss, and recover accordingly ; 
or to require either of them to pay the whole ; in which latter 
case, the one who pays the whole or a disproportionate part of 
the loss, would have a remedy against the other for a contribu- 
tion. Wiggin v. Suffolk Ins. Co., 18 Pickering, 145. 

(Same.) Where in such case the party insured commenced an 
VOL. XXV.—NO. XLIX. 11 
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action on both policies at the same time, and one of the insurers 
paid into court one half of the actual loss, (first making certain 
deductions, by way of set-off,) and the insured took the money 
out of court, it was held, that this was primd facie evidence, that 
he had made his election to consider each insurer responsible 
for one half of the sum actually at risk. Jb. 

7. (Same.) A vessel was insured by the defendants, by a policy 
providing that any ‘“ loss shall be paid in sixty days after proof 
and adjustment thereof, the amount of the premium note, if un- 
paid, and all sums due to the insurers from the insured, when 
the loss becomes due, being first deducted ; and all sums com- 
ing due being first paid or secured to the satisfaction of the in- 
surers, they discounting interest for anticipating payment.” At 
the same time, the insured gave the defendants a bottomry bond 
on the vessel, with sureties. Subsequently a policy on another 
vessel was underwritten by the defendants for the same person, 
containing the like provision respecting sums due and coming 
due to the insurers, and a provision prohibiting the insured from 
assigning the policy without the insurers’ previous consent. 
This second policy was assigned to the plaintiff, with their con- 
sent, they * reserving to themselves all the rights expressed in 
the policy regarding premium notes, debts, &c.” The first pol- 
icy was not assigned. In an action by the assignee of the 
second policy for a loss, it was held, that the insurers must de- 
duct from a loss on the first policy, all premium notes due from 
the insured, whether given before or after the assignment of the 
second policy, and must deduct the balance of such loss from 
the sum due on the bottomry bond; and that they had a right 
to set off the balance remaining due on the bond after such de- 
duction, against the plaintiff’s claim without first resorting to 
the vessel bottomried or to the sureties on the bond.” Jb. 

8. (Assignment of policy.) Where an underwriter assented to an 
assignment of the policy, ‘‘ reserving his rights expressed in the 
policy,” and by the terms of the policy any loss was to ‘“ be 
paid in sixty days after proof and adjustment thereof, the 
amount of the premium note, if unpaid, and all sums due to the 
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underwriter from the insured when such loss becomes due, be- 
ing first deducted,” it was held, in an action by the assignee to 
recover a loss, that the underwriter was entitled to deduct the 
amount of premium notes given by the assignor for policies un- 
derwritten subsequently in the ordinary course of business, and 
without any fraudulent intent to defeat the assignment. Wig- 


gin v. American Ins. Co. 18 Pickering, 158. 


. (Same.) In the same action it was held, that the underwriter, 


having a claim against the assured on the bottomry bond, had a 
right to deduct the amount of his claim from the loss on the 
policy, and was not obliged to resort to the surety on the bond, 
though solvent, in relief of the assignee of the policy. Ib. 


10. (Concealment of material fact.) The plaintiff obtained insu- 


11. 


rance against fire on his one-story framed store, occupied by 
him, without disclosing the fact that it stood on the land of an- 
other person under a verbal agreement terminable, at the pleas- 
ure of such person, upon six months’ notice, neither was any 
inquiry made by the insurers in regard to his title. It was 
held, that there was not a concealment of a material fact, and 
that the policy therefore was not void. Fletcher v. Common- 
wealth Ins. Co. 18 Pickering, 419. 
(Mutual—beyond the value.) Where property was insured by 
a mutual insurance company to an amount founded on a repre- 
sentation made to them in regard to its value by the assured, 
and with the knowledge, or the means of knowledge, of the 
situation and actual value of the property, and the assured paid 
a premium and assumed liabilities as a member of the compa- 
ny, proportioned to the amount insured, it was held, that in the 
absence of fraud, the company was liable for the whole of such 
amount, although it exceeded the value of the interest of the 
assured. Borden vy. Hingham Mutual Fire Ins. Co. 18 Picker- 
ing, 523. 


12. (General average.) ‘The wages, provisions, and other ex- 


penses of the voyage, to a port of necessity, for the purpose 
of making repairs, constitute a general average. Potter v. 
Ocean Ins. Co., 3 Sumner, 27. 

10* 
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13. (Same.) It makes no difference in the application of the 
principle to policies of insurance, that there happens to be no 
cargo on board, so that there is, in fact, no contribution to be 
made by cargo or by freight ; for general average does not de- 
pend upon the point, whether there are differen’ subject-mat- 
ters to contribute, but whether there is a common sacrifice for 
the benefit of all, who are, or may be, interested in the accom- 
plishment of the voyage. Ib. 

14, (Same.) Neither does it make any difference in the applica- 
tion of the principle, that the insurance, on which the question 
arises, is not for a particular voyage buton time. Ib. 

15. (Cause of loss.) If the ship is so disabled by a storm that she 
becomes unmanageable, and thereby her boat is lost, and the 
loss is properly attributable to the crippled and disabled condi- 
tion of the ship by the storm, the loss is properly attributable to 
the storm, although the cause of it did not occur during the ac- 
tual continuance of the storm. ‘The rule, causa proxima non 
remota spectatur, does not apply to such a case. Ib. 

16. (Expense of survey.) Where a survey is properly made at a 
foreign port, in order to ascertain the amount of damage and 
the propriety of making repairs, if the damage is a peril in- 
sured against, the underwriters are to bear the expense of the 
survey. Ib. 

17. (Survey, by whom made.) A survey need not be, though it 
commonly is, ordered by a court of admiralty. It may be di- 
rected by an American consul, as, by usage, a part of his offi- 
cial duty ; or even be made by persons voluntarily appointed 
by the master, if, under the circumstances, that is a sound ex- 
ercise of his discretion. Ib. 

18. (Oath of surveyors.) There is no law positively requiring, 
that, in case of a survey, the surveyors should be under oath. 
Ib. 

19. (Fees of surveyors.) There is no statute of the United States 
fixing the fees to be charged by an American consul for ser- 
vices connected with a survey. Ib. 

20. (Deduction.) In cases of repairs of the damage done toa 
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ship by the perils insured against, the customary deduction of 
one third new for old, is applicable only to the labor and mate- 
rials employed in the repairs, and to the new articles purchased 
in lieu of those, which are lost or destroyed ; and it does not 
apply to other incidental expenses, having no connection with 
the repairs or new articles furnished, and from which the as- 
sured can possibly derive no enhanced benefit or value beyond 
his loss, such as steamboat towage, boat hire, &c. Ib. 

21. (Usage of trade.) The usage of trade must be taken into 
consideration in the construction of policies of insurance. Han- 
cox vy. Fishing Insur. Co., 3 Sumner, 1382. 

22. (Termination of.) An insurance on outfits in a whaling voy- 
age does not terminate pro tanto with their consumption or dis- 
tribution ; but attaches to the proceeds of the adventure. Jb. 

23. (Insurable interest.) A lien, or an interest in the nature of a 
lien, is an insurable interest. And it will make no difference, 
if the party has a right to pursue his debtor personally for the 
debt, on account of which the lien attached. Jb. 

24. (Same.) An interest does not cease to be insurable in the 
progress of the voyage, simply because it is subject to contin- 
gencies, or has not at the moment any thing corporeal or tangi- 
ble, to which it is attached. Jb. 

25. (Same.) On sealing voyages to the south sea, it is the usage 
to take on board stores, for the use of the crew, which are 
dealt out and sold to them during the voyage, and constitute a 
lien upon their lay or share of the profits. The plaintiff who 
had shipped clothes under this usage, to the amount of $1000, 
caused the same to be insured “ and the proceeds thereof,” by 
a valued policy. After clothes to the amount of $950 had 
been dealt out and sold to the crew, the vessel was lost. Held, 
that the property insured was in the nature of an outfit, and 
that the plaintiff was entitled to recover the full amount of the 
insurance, according to the valuation in the policy, leaving to 
the underwriters all their rights to salvage under the abandon- 
ment. Ib. 


26. (Same.) Quere ; as to the validity of an insurance by sea- 
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men of their shares in the proceeds of an adventure, where the 
shares are in the nature of wages, though given in lieu thereof. 
Ib. 

27. (Same.) Quere; where the assured had property in the 
goods insured at the time of the insurance, whether a subse- 
quent change of interest, before or after loss, would affect his 
right to recover. Jb. 

28. (Perishable.) Potatoes are deemed perishable articles, within 
the memorandum of a policy of insurance. Robinson v. Comm. 
Ins. Co., 3 Sumner, 220. 

29. (Same.) Where there is an insurance on a perishable cargo, 
there can be no recovery against the underwriters, unless in a 
case of the total loss of the cargo, by some peril insured 
against; not even if 99 per cent. be lost. Jb. 

30. (Total loss.) It isa total loss, where by reason of the perils 
insured against, the cargo is permanently prevented from arriv- 
ing at the port of destination. Jb. 

31. (Same.) If a vessel is injured during her voyage, to half her 
value, and no other vessel can be found to carry on the cargo 
to her port of destination, or, if the vessel, though reparable, 
cannot be repaired within a reasonable time, and before the 
cargo, being of a perishable nature, will be irretrivably de- 
stroyed by the delay to repair, in such a case the insured may 
abandon, and recover for a total loss. Jb. 

32. (Same.) Where, in consequence of an illegal seizure, and 
recapture, the voyage is lost, the owners may abandon fora 
total loss. Williams vy. Suffolk Ins. Co. 3 Sumner, 270. 

33. (Partial loss.) With regard to the half value, the rule is, 
that the vessel, after she has been repaired, shall be of double 
the value of the cost of the repairs, without any deduction of 
one third new for old; and, that the deduction of one third new 
for old, is solely applicable to cases of partial loss, where the 
owner has come again into possession of the vessel, and has 
received the benefit of the repairs. Ib. 

34. (Same.) The clause in the policy ; ‘ that the insured shall 
not have the right to abandon the vessel, for the amount of 
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damage merely, unless the amount, which the insured would 
be liable to pay, under an adjustment for a partial loss, shall 
exceed half the amount insured,” is solely applicable to the 
case of an insurance on the ship, and has nothing to do with an 
insurance on cargo. Ib. 

35. (Negligence of crew.) If the immediate cause of a loss is a 
peril insured against, it is no defence, that it was remotely 
caused by the negligence of the master or crew. Ib. 

36. (Right of masters and owners to retain.) In cases of general 
average, the master and owners may retain all goods of the 
shippers, until their share of the contribution towards the aver- 
age is either paid or secured. United States v. Wilder, 3 
Sumner, 308. 

37. (Same.) Semble, that there is no exception to the general 
rule in favor of the United States, or any other government or 
sovereignty, although there may be cases of contract, where 
liens on the property of government do not attach, as on that 
of private persons. Ib. 

38. (Same.) Certain slop clothing, belonging to the United 
States, was shipped on board a vessel, which went ashore, and 
much expense was incurred in saving the goods on board ; 
Held, that the officers of the United States, had no right to take 
the goods shipped by them, without paying or securing their 
contribution to the general average. Ib. 

39. (Constructive total loss.) A ship on a sealing voyage visited 
the Falkland Islands, where the master, with the second mate 
and four of the best men, were captured by Lewis Vernet, act- 
ing governor of those islands. The ship itself was also seized, 
and, after being in the hands of the captors two or three days, 
was recaptured by the mate and part of the crew remaining on 
board, who brought her home, and libelled her for salvage. 
Held, that from these events there was a loss of the voyage 
from necessity, so that the underwriters were liable as fora 
constructive total loss. Williams v. Suffolk Ins. Co. 3 Sumner, 
270. 

40. (Same.) The necessary sale of a vessel in the course of a 
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voyage to defray salvage creates of itself a total loss of the 
vessel for the voyage. Ib. 

41. (Same.) Where the object of the voyage is entirely defeated, 
and the vessel is obliged to return home, it cannot be treated as 
a case of a voyage to a port of necessity for repairs, but there 
is a total loss. Ib. 

42. (Loss, &c. considered as general average.) No loss or expense 
is to be considered as general average, and so applied in mak- 
ing up a loss, unless, in the first place, it was intended to save 
and preserve the remaining property, and unless in the second 

so. Ib. 


43. (Same.) The expenses and charges of going to a port of ne- 


place, it succeeded in doing 
cessity to refit, can properly be a general average only when 
the voyage has been or might be resumed. But the doctrine 
does not apply if the voyage has been abandoned from neces- 
sity. Ib. 

44. (Collision.) Where a collision between two ships accidentally 
took place within the dominions of a foreign power, and by the 
laws of that foreign power all damages occasioned thereby were 
to be borne equally by the two vessels; Held, that such a colli- 
sion was a peril of the seas, within the meaning of the common 
policy of insurance ; and that the underwriters were liable, not 
only for the direct damage done to the ship insured by them, 
but also for the charge apportioned on such ship as her contri- 
butory share towards the common loss, not as a general aver- 
age, but as properly a part of the partial loss occasioned by the 
collision. Peters v. Warren Ins. Co., 3 Sumner, 389. 

45. (Same.) Such a charge isa part of the loss within the maxim 
Causa proxima non remota spectatur. General average can be 
only where there is some voluntary sacrifice or voluntary ex- 
pense incurred for the common benefit. Jd. 

46. (Same.) The maxim, Causa proxima non remota spectatur, 
is not of universal application in the law ; and does not exclude 
incidental losses, flowing as a legal or natural consequence from 
the direct injury or loss to the thing insured. Ib. 


47. (Same.) Semble, that a loss by an accidental collision of two 
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vessels, without fault on either side, is not a case of general ave- 
rage according to our law ; but of particular average. 1b. 


48. (Seizure and detention.) Where a policy of insurance con- 


tained a clause that the ‘insurers shall not be liable for any 
charge, damage, or loss, which may arise in consequence of 
seizure or detention for or on account of illicit or prohibited 
trade, or trade in articles contraband of war ;” Held, that a sei- 
zure made bond fide, (however unfounded in fact) upon reason- 
able grounds, would be a legal and justifiable cause of seizure 
and detention within the purview of the clause. Bradstreet v. 
Neptune Ins. Co., 3 Sumner, 600. 


INTEREST. (Allowance of.) As a general rule, the allowance 


3. 


of interest by the court, as incident to the debt, must be found- 
ed upon the agreement of the party, expressed or implied ; 
though there are many cases where a jury may allow interest as 
a part of the damages, where no contract to pay it can be im- 
plied. Evarts y. Nason’s estate, 11 Vermont, 122. 


. (Same.) In a case where no time is agreed upon for the pay- 


ment for personal services, and no charge, in fact, made for 
them, nor presentment for payment in the lifetime of the party, 
and the claim permitted to sleep a great length of time from the 
voluntary act of the plaintiff, no interest should be allowed on 
such claim, except from the death of the party. Newell v. 
Keith’s executor, 11 Vermont, 214. 

(Conflict of laws regulating.) Where parties enter into a con- 
tract, without any stipulation for interest, but upon which, on 
default of payment, interest accrues, its rate must be admeas- 
ured by the scale prescribed by the laws of the country where 
the contract was made ; unless the parties contracted in refer- 
ence to another jurisdiction, in which case the law of the place 
of payment will govern. Hanrick vy. Andrews, 9 Porter, 10. 


. (Same.) Where a bill is drawn in New York, payable in Ala- 


bama, which does not contemplate the payment of interest on 
its face, and interest is only to accrue in default of payment at 


maturity, the interest will be regulated by the law of Alabama. 
Ib. 
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5. (Same.) But where a loan is made in New York, and the 
interest is there paid on it, and a bill is there drawn, payable in 
Alabama, for the amount of the loan, with usury, the law of the 
former state furnishes the criterion by which it is to be deter- 
mined whether the contract is usurious. Jd. 

6. (Same.) It is not conclusive, to show that the parties to a bill 
of exchange, contracted in reference to the interest prescribed 
by the law of Alabama, that the bill expresses on its face the 
place of payment to be in Alabama. Extrinsic proof is admis- 
sible, to explain the intention of the parties. Jb. 

7. Assumpsit was brought for the proceeds of a cargo, which 
was taken under legal process by the defendants (the con- 
signees), in a foreign port, for the debts of the prior owners 
of the ship Held, that the plaintiffs (the consignors), by bring- 
ing assumpsit, had waived the tort, so that the customary com- 
missions should be allowed the defendants ; but that the de- 
fendants were chargeable with interest from the time of the 
receipt by them of the proceeds of the cargo. Ricketson v. 
Wright, 3 Sumner, 236. 

JUDGMENT. (When not a bar to another action.) In case for 
the continuance of an obstruction to a private way, it was held, 
that a judgment in favor of the defeitdant, on the general issue, 
in a former action between the parties for the same obstruction, 
although admissible in evidence, was not a bar to the action. 
Kent v. Gerrish, 18 Pickering, 564. 

2. (When a bar.) A judgment on the merits in a personal ac- 
tion is a bar to another action on the same claim, and between 
the same parties, though the forms of the two actions be not 
the same. Lawrence v. Vernon, 3 Sumner, 20. 

3. (Same.) It is the same cause of action, where the same evi- 
dence will support both actions, although grounded on different 
writs. Ib. 

4. (Same.) In an action by L. A. & B. to recover of the defend- 
ant his proportion of a sum of money paid by the plaintiffs for 
widening the upper and lower end of a street, upon which the 
defendant was an abutter, the jury found, “ that the defendant 
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promised so far as to make himself liable for the damages in- 
curred by widening the upper part of Doane street ;” held, that 
the judgment on this verdict was not a bar to a subsequent ac- 
tion brought by L. & A. (two of the former plaintiffs) against 
the defendant for contribution, on account of the widening of 
the lower end of the same street. Ib. 


JUDGMENTS OF OTHER STATES. (Effect of in Alabama.) 


The statute of limitations is not a good plea in bar to an action 
of debt, on a judgment rendered in another state. Keith v. 
Estill, 9 Porter, 669. 


JURISDICTION. (Concurrent between State and U. S. courts.) 


v0 


In cases of concurrent jurisdiction in the state court and the 
circuit court of the United States, the latter has no discretionary 
authority to stay or control the suit, or to refuse jurisdiction in 
order to prevent a collision between the two courts. Wadleigh 
v. Veazie, 3 Sumner, 164. 

(Rightful sovereign.) Where a dispute exists between two in- 
dependent countries, as to the right of sovereignty over a par- 
ticular territory, the courts of justice of each country are bound 
to consider the claim of their own government as rightful, and 
are not at liberty to discuss the question, who is the rightful 
sovereign, it being a subject of political and diplomatic nego- 
tiation, and not of judicial cognizance. Williams v. Suffolk Ins. 
Co., 3 Sumner, 270. 


. (Same.) Therefore, where the question, whether the govern- 


ment of Buenos Ayres had sovereign jurisdiction over the Falk- 
lands or not, was in dispute between the United States and Bue- 
nos Ayres, and the United States maintained that it was not: it 
was held, that the American courts were bound by the acts of 
its own government; and that, consequently, a condemnation 
of an American ship, by a Buenos Ayrean tribunal, for illicit 
trade with the Falkland Islands, was illegal, and void for want 
of jurisdiction. 1b. 


. (Same.) The Falkland Islands were formerly a part of the 


vice-royalty of La Plata, or at least were so claimed by Spain; 
and the government of Buenos Ayres (a new revolutionary gov- 
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ernment), has no right to assert sovereignty over them, unless 
those islands have been acknowledged to be within its territorial 
jurisdiction. Jb, 

5. (Limited.) Courts of limited jurisdiction can only exercise 
their powers in the cases and in the mode prescribed by the 
legislature. Hart v. Gray, 3 Sumner, 339. 

6. (Foreign court.) The sentence of a foreign court, of compe- 
tent jurisdiction, acting im rem, is conclusive in respect to the 
matter, on which it directly decides. Peters vy. Warren Ins. Co. 
3 Sumner, 389. 

7. (Citizen of foreign state.) It is not sufficient to give jurisdic- 
tion to the courts of the United States, to allege, that a party is 
analien. ‘There must also be an allegation, that he is a subject 
or citizen of some one foreign state. Wilson v. City Bank, 3 
Sumner, 422. 

8. (Corporation.) Nor is it sufficient to give jurisdiction, where 
a corporation is a party, to allege that all the corporators are 
citizens of the United States. There must be an allegation, 
that the corporators are all citizens of some one or more state 
or states of the United States. Jd. 

9. (Same.) To entitle a corporation to sue in the circuit courts 
of the United States, all the members of that corporation must 
be citizens of some state of the United States, other than 
that state of which the defendant is a citizen. And the aver- 
ments must so be made in the declaration, in order to entitle 
the court to take jurisdiction of the case. Bank of Cumberland 
v. Willis, 3 Sumner, 472. 

10. (Aid to state court.) The circuit court has jurisdiction to aid 
in enforcing the judgment of a state court. Wilson vy. City Bank, 
3 Sumner, 422. 

11. (National character.) -The national character of persons, 
for the purposes of trade and commerce, depends, not upon the 
country of their nativity, but upon the place of their actual do- 
micil, both in peace and in war. Wilds vy. Parker, 3 Sumner, 
593. 

12. (Same.) Quere, Whether a native-born American citizen, 
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domiciled in a foreign country, and carrying on business in a 
house of trade established there, but never naturalized there, is 
to be deemed an alien merchant, and, as such, is entitled to 
maintain a suit at law or equity in the circuit courts of the Uni- 
ted States, touching the business or trade of the said house, 
against a citizen of the state of his birth, and of the state where 
the suit is brought. Jb. 

13. (Proceedings of foreign tribunals.) Where the proceedings 
in a foreign tribunal are in all respects unexceptionable, the al- 
legations of facts, as occurring in those proceedings, are, in 
general, conclusive on the parties. But if the defence be, that 
the proceedings were not merely irregular and illegal, but were 
founded in a positive fraud, they are not conclusive on the par- 
ties; but they may be disproved by evidence aliunde. Brad- 
street v. Neptune Ins. Co., 3 Sumner, 600. 

14. (Sentence of foreign admiralty court.) The sentence of a 
foreign court of admiralty and prize im rem is, in general, en- 
tirely conclusive on all parties in interest, and for coliateral pur- 
poses. Ib. 

15. (Same.) Semble, that no sound distinction can be made be- 
tween a sentence pronounced in rem by a court of admiralty 
and prize, and a like sentence pronounced by a municipal court 
upon a seizure or other proceedings in rem. Ib. 

16. (Same.) But this rule proceeds on the ground that the court, 
pronouncing the decree, had jurisdiction over the cause, and 
that the thing was either positively or constructively in its pos- 
session, and submitted to its jurisdiction. Ib. 

17. (Same.) In respect to the jurisdiction of courts of prize, act- 
ing in rem, the courts of other nations are competent to inquire 
into and ascertain whether there has been any excess of juris- 
diction ; but the judgments of municipal courts, when the res is 
in possession of the sovereign, must, ordinarily, be conclusive 
upon all foreign tribunals. Jb. 

18. (Same.) But in all cases, where the sentence of a foreign 
court in rem is sought to be held conclusive on the parties, it 
must appear, that there have been proper judicial proceedings, 
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upon which to found the decree, and that there was some 
personal or public notice of the proceedings to the parties in 
interest. Id. 


19. (Same.) Therefore, where a vessel was seized and confisca- 


ted by the courts of Mexico, and it appeared by the record of 
the proceedings, that there was no suitable allegation of the 
offence, in the nature of a libel, and there was no statement of 
facts ex directo, upon which the sentence professed to be found- 
ed; held, that the proceedings were not conclusive as to the 
existence of the laws of Mexico, the jurisdiction of the court, 
and the cause of seizure and condemnation. Jb. 


JUSTICES’ COURT. (Entry of action in.) To constitute an 


entry of an action in a justice’s court within the purview of the 
statute, it is at least necessary for the magistrate to be at the 
place of holding the court within the two hours from the time 
set for trial, having in his possession the writ, and ready, on his 
part, to proceed with the cause. Phelps v. Birge, 11 Vermont, 
161. 


. (Entry of action.) If the action is not entered within the two 


hours, it is a discontinuance ; and the jurisdiction of the court is 
lapsed, and can only be restored by consent of the defendant, 
entered upon the writ. Jd. 


. (Same.) That the magistrate was purposely detained by the 


defendant, until after the expiration of the two hours, cannot 
avail to give him jurisdiction; neither is it of any avail that the 
defendant also appears after the two hours, and is offered a 
hearing by the magistrate, which he declines. Jb. 


LANDLORD AND TENANT. (Injury to lessor.) An obstruc- 


tion of a way appurtenant to land in the occupation of a tenant 
at will, may be an injury to the lessor, although it do not affect 
the reversion, nor cause an abatement in the rent ; consequent- 
ly the lessor may maintain an action of the case for such ob- 
struction, upon showing that he has been damnified thereby. 
Cushing v. Adams, 18 Pickering, 110. 


. (Right of latter in sheep leased.) A farm and a certain num- 


ber of sheep were leased, “to hold one year from the Ist of 
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April, 1833, reserving five hundred and fifty pounds of wool of 


> and it was further 


a quality of an average with the flock ;’ 
stipulated in the lease, that the sheep should not be counted 
to the lessee till after shearing in June, 1833, and that they 
should be counted back to the lessor after shearing in June, 
1834. The lessee sheared the sheep in June, 1834, and sold 
the wool. In trover by the lessor against the lessee and his 
vendee, it was held, that from April to June, 1834, the lessee 
had neither the general nor special property in the sheep, nor 
the legal custody or possession, but that he had a right by im- 
plication to enter on the farm at a suitable time to shear them 
and count them out to the lessor; that the general property in 
the sheep, and consequently in their wool, was in the lessor, 
and the implied stipulation, that the lessee should have all the 
wool over five hundred and fifty pounds, was an executory con- 
tract, which vested no property in the lessee in any part of the 
wool before a separation of the five hundred and fifty pounds 
from the remainder, and as no separation had taken place at 
the time of the sale and of the lessor’s demand of the wool, the 
property continued in the lessor ; that the measure of the plain- 
tiffs damages was the value of the five hundred and fifty pounds 
at the time of the conversion; that as the two defendants were 
together, and both in possession of the wool, and both refused to 
deliver it up on demand, there was a joint conversion which 
would sustain an action against them jointly ; and that it was 
not necessary for the plaintiff to prove that the vendee had no- 
tice of the invalidity of the lessee’s title. Chamberlin v. Shaw, 
18 Pickering, 278. 

3. (Implied term.) The owner of a parcel of land sold a fur- 
nace and other buildings situated thereon, and subsequently 
leased to the purchaser, his heirs and assigns, the land and wa- 
ter privilege on which the furnace stood, the purchaser cove- 
nanting to pay ‘the sum of $10 a year, so long as he should 
keep the furnace and buildings on the land, in full for the rent 
of the premises ;” but the furnace was suffered by the pur- 
chaser to go down, he, however, continuing to pay or tender the 
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rent, and one of the buildings was appropriated to another use. 
It was held, that this was a lease for so long a time as the pur- 
chaser, his heirs and assigns, should keep the furnace and 
buildings on the land ; and that it could not be terminated by 
the lessor, under these circumstances, until a reasonable time 
should have been allowed to the purchaser to rebuild the fur- 
nace, it not appearing, affirmatively, that he had abandoned it. 
Cook v. Bisbee, 18 Pickering, 527. 

LARCENY. One who feloniously takes property in the province 
of Canada, and brings it into Vermont, is guilty of larceny, and 
may be there tried and convicted of the offence. State v. Bart- 
lett, 11 Vermont, 650. 

LEGACY. A legacy given toa creditor, less than the amount 
of the debt found due from the testator, and expressed in the will 
as “‘ being a token of friendship,” 
satisfaction of the debt. Newell v. Keith’s executor, 11 Ver- 
mont, 214. 

LETTER OF CREDIT. In the case of a letter of credit, the 


person accepting and giving credit, upon the faith of it, is not 


cannot be presumed to be in 


bound to give express notice to the signer of his having accepted 
it. It is sufficient if that fact is seasonably made known to the 
signer in any other way. Train, and another vy. Jones, 11 
Vermont, 444. 

2. If such letter import an absolute undertaking for the fulfilment 
of any contract made by the person to whom it is intrusted, it is 
sufficient to bind the grantor, without demand upon the original 
debtor, or notice of non-payment. Jd. 

LICENSE. (Abuse of.) Ifa party having a right of way, licenses 
the owner of the soil to build an arch over the way, but such 
owner unnecessarily and unreasonably obstructs the way in 
building the arch, an action on the case will lie for the abuse of 
the license. Cushing v. Adams, 18 Pickering, 110. 

LIEN. (Seamen’s wages.) ‘The lien of seamen’s wages and of 
bottomry bonds exists, in all cases, as much against the govern- 
ment becoming proprietors, by way of purchase, or forfeiture, 
or otherwise, as against private persons. U. States v. Wilde, 
3 Sumner, 308. 
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ew. 


(Against government.) Sovereignty does not necessarily im- 
ply an exemption of its property from the process and jurisdic- 
tion of the courts of justice ; and it seems a fair inference from 
the duties of the sovereign in such cases, that where a lien ex- 
ists on property, upon general principles of justice, jure gentium, 
that lien ought to be presumed to be admitted and protected by 
every sovereign until the presumption is repelled by some posi- 
tive edict to the contrary. Ib. 

(Same.) Quere, whether a lien exists for repairs of a public 
ship, or materials therefor, or for wages of the crew thereof, or 
for work and labor performed upon the arms, artillery, camp 
equipage and other warlike equipments of the government. Id. 
(Same.) Quere, whether a lien for freight on the shipment of 


goods by the United States, exists against the government. Jb. 


LIMITATION OF ACTIONS. (Merchant's accounts.) Where 


iS) 


all the items of an account between the plaintiff and the defend- 
ant, as merchants, bore dates more than twenty years antece- 
dent to the commencement of the action, it was held, that a 
small item to the debit of the defendant, dated within twenty 
years but at a time when the defendant had ceased to be a mer- 
chant, such item not being of a mercantile character, would not 
revive the whole account against the defendant. Hancock y. 
Cook, 18 Pickering, 30. 


(Presumption from lapse of time.) In an action upon an ac- 
count which, with the exception of an item of cash paid to the 
plaintiff by the defendant, was barred by the lapse of time, it 
was held, that the original entry of such item by the plaintiff in 
his books, verified by his own oatli, was not competent evidence 
to rebut the presumption, arising from the lapse of time, of the 
payment of the residue of the account. [See Revised Stat. ch. 
120.| Ib. 

(Filing of set-off.) The filing of a claim in set-off, by a de- 
fendant, is equivalent to the commencement of an action there- 
on, so far as regards the statute of limitations ; and if the plain- 
tiff discontinue his action, the defendant may prevent his claim 
from being barred by the statute, by commencing an action 
VOL. XXV.—NO. XLIX. 12 
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thereon within three months thereafterwards, although the time 
of limitation have expired. Hunt y. Spaulding, 18 Pickering, 
521. 

4. (Absence from state.) In an action of assumpsit, which was 
pending at the time when the Revised Statutes went into opera- 
tion, and in which the statute of limitations had previously been 
pleaded, the plaintiff was not allowed to avoid the bar by bring- 
ing his case within the provision of the Revised Stat. c. 120, 
§ 9, that if the debtor shall be absent from, and reside out of, 
the state, the time of his absence shall not be taken as a part of 
the time limited for the commencement of the action. Battles 
v. Forbes, 18 Pickering, 532. 

LIMITATIONS, STATUTE OF. (Cestui que trust.) The stat- 
ute of limitations does not operate, as between a trustee and his 
cestui que trust, to bar a trust claim. Evaris v. Nason’s estate, 
11 Vermont, 122. 

2. (Payment.) Payment may be presumed from lapse of time ; 
but when the payment is disproved, the mere lapse of time is no 
bar to an action. Id. 

3. (Mutual accounts.) Where there are mutual current accounts 
between parties, each new item of credit or payment takes the 
whole account out of the statute of limitations, unless, perhaps, 
where more than six years has intervened between two conse- 
cutive items in the antecedent account. Abbott v. Keith’s ad- 
ministrator, 11 Vermont, 525. 

4. (Judgment rendered in another state.) ‘The statute of limita- 
tions is not a good plea, in bar to an action of debt, on a judg- 
ment rendered in another state. Keith vy. Estill, 1 Porter, 669. 

MORTGAGE. (Property in mortgagee of personal property.) 
Where a mortgage deed of personal property sets forth, that the 
mortgage is made to secure the payment of a promissory note 
on which the mortgagee is surety for the mortgagor, proof of 
the execution and registry of such mortgage is prima facie evi- 
dence of title to the property in the mortgagee, without the pro- 
duction of the note, such note not being presumed to be in his 


possession ; and the burden of proof is on the party contesting 
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the title of the mortgagee, to show that there was no such note. 
Davis v. Mills, 18 Pickering, 394. 

2. (Not included in prohibition to sell.) An agreement made 
upon the sale of land, that the vendee shall not sell it without 
first offering it to the vendor, does not preclude the vendee from 
mortgaging the land to a third person, to secure the payment of 
a debt, without making such offer. Lovering v. Fogg, 18 Pick- 
ering, 540. 

3. (Equivalent to.) Where such vendee gave an absolute deed 
of the land to a creditor, with notice of such a contract, upon 
his agreeing, verbally, to execute a bond to reconvey the same 
on receiving payment of the debt, it was held, that the subse- 
quent execution of the bond related back, so that as between 
the parties themselves the deed and bond constituted a mort- 
gage, and that the original owner, therefore, was not entitled to 
a decree for a specific performance of the contract to reconvey. 
Ib. 

4. (Redemption of.) The statute of limitations is not applicable 
to a petition to redeem a mortgage. Wells and wife vy. Morse, 
and another, 11 Vermont, 9. 

5. (Same.) But a court of chancery will presume the equity of 
redemption extinguished, from the lapse of time, in analogy to 
the statute. Ib. 

6. (Same.) Yet this will not be done where the person entitled to 
the equity is under any of the disabilities specified in the stat- 
ute ; as in the case of a feme covert. Jb. 

7. (Same.) Nor will such presumption be made, where the con- 
trary appears from the answer. Ib. 

8. (Payment after forfeiture.) Where the title of a mortgagee 
becomes absolute by a forfeiture of the condition, a subsequent 
payment cannot, at law, divest him. Brown vy. Lipscomb, 9 Por- 
ter, 472. 

9. (Redemption in equity.) Courts of equity follow the analogies 
of the law, as to the limitation of the right to redeem a mort- 
gage. Dexter v. Arnold, 3 Sumner, 152. 

10. (Same.) ‘The statute of Rhode Island respecting the redemp- 

12* 
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tion of mortgages, though specially addressed to the supreme 
court of the state, is proper to be followed by the circuit court 
of the United States, sitting in equity. Id. 

11. (Same.) The general rule in equity is, that twenty years ex- 
clusive possession by a mortgagee, is a bar to the equity of re- 
demption. Ib. 

12. (Same.) Courts of equity will allow a redemption of a mort- 
gage, under peculiar circumstances, even after a lapse of more 
than twenty years. Ib. 

13. (Same.) The acts of a mortgagee, within twenty years, ad- 
mitting the title to be a mortgage, are sufficient to keep open 
the equity. So, also, are solemn recitals and acknowledgments 
of the mortgage, in deeds and other written transactions with 
third persons. Jb. 

14. (Same.) Quere, whether parol admissions, within twenty 
years, are sufficient to keep open the equity. Jb. 

15. (Same.) ‘There is no instance of a decree being made upon 
parol evidence, in favor of the party seeking to redeem. Ib. 
16. (Future liabilities and advances.) At the common law, a 
mortgage, bona fide made, may be for future advances and lia- 
bilities for the mortgagor by the mortgagee, as well as for pres- 

ent debts and liabilities. Leeds v. Cameron, 3 Sumner, 488. 

17. (Same.) Under the statute of mortgages of New Hampshire 
of the 3d July, 1829, a mortgage is void pro tanto, so far as it 
is intended to secure the payment of any moneys, or other 
things which were not contracted for, or the liability for which 
did not attach at the time of the execution of the mortgage ; 
still it is valid for what is actually owing at the time the mort- 
gage isexecuted. Ib. 

PAPAL AUTHORITY. Whatever might be the extent of the 
papal authority in Old Spain, the grants of popes Alexander VI. 
and Julius II. to Ferdinand, made the Spanish monarchs, in effect, 
the head of the catholic church, in their American possessions. 
Joaquim and another v. Heirs of Eslava, 9 Porter, 527, 

PARISH. (Records of.) The defendants and others, inhabit- 
ants of a parish, subscribed for the purchase of a bell, to be 
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raised and hung in the parish meetinghouse under the direction 
of a committee of the subscribers, and the parish voted, * that 
the subscribers for a bell have leave to place the same in a con- 
venient place in the meetinghouse to be rung,” and that it 
“should be the property of the subscribers, subject to their 
control and direction.” After it had been hung up in the meet- 
inghouse for several years, and had been rung, during that time 
for all parish purposes, it was removed by the defendants. In 
an action of replevin by the parish against the defendants, put- 
ting in issue the plaintiff’s title to the bell, it was held, that as 
the record of these votes, which was contained in a book pur- 
porting to be the parish records, was admitted in evidence at 
the trial, as a parish record, without objection, and made a part 
of the case, it could not be afterwards objected by the parish, 
that such record was not attested by the parish clerk ; that it 
was immaterial, so far as regarded the rights of the parish, 
whether the warning of the meeting at which such votes 
were passed, was strictly in pursuance of law or not, as the 
votes showed how and when the bell was received, and so re- 
butted the presumption of any other acceptance by the parish ; 
and that such votes rebutted any presumption of a donation to 
the parish, which might, perhaps, otherwise be raised from the 
unexplained possession and use of the bell by the parish. Fourth 
Parish in West Springfield v. Root, 18 Pickering, 318. 


PARTITION. (Right of mortgagee to.) If the owner of an 


2. 


undivided portion of land mortgage it, and the land remain in 
the possession of the mortgagor or of a co-tenant, the mortgagee 
is entitled to partition, the possession of the mortgagor or co- 
tenant being equivalent to possession by the mortgagee. Rich 
v. Lord, 18 Pickering, 322. 

(Sale.) The lands of an adult cannot be sold by a decree 
of the chancellor, to make partition, without his consent ; the 
proper mode of proceeding is, after partition made, to direct 
each party to convey to the other—Deloney and another v. 
Walker and another, 9 Porter, 497. 


3. (Tenant in common non compos.) Where a tenant in common 
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is non compos, and under guardianship, a partition deed execu- 
ted by the co-tenants, and by the guardian, is good to pass the 
title of the ward, at least until it is avoided by the non compos, 
or by those claiming in privity of estate under him. Thomas v. 
Haich, 3 Sumner, 170. 


PARTNER. (Adjusiment of rights of.) By articles of copart- 


tw 


nership between 'T. and J., ‘T. was to furnish as stock the sum 
of $20,000, and J. was to manage the business and with the 
proceeds of sales to keep up the stock at its original value, 
and the profits were to be divided equally between them; and 
at the termination of the partnership J. was to deliver up to T. 
the stock then remaining, to the value of $20,000, losses by bad 
debts, decay of goods, and inevitable accidents excepted. It 
was held, that such losses should be regarded as diminishing the 
profits, and were not to be deducted from the capital stock so 
long as there was a surplus of property above $20,000. Leach 
v. Leach, 18 Pickering, 68. 

(Same.) Held also, that under these articles, the representa- 
tives of T. were not entitled, at the termination of the copart- 
nership, to require J. to sell the capital stock and pay over to 
them $20,000 in money, but that J. had a right to deliver to 
them the stock specifically. Jb. 

(Same.) Under the same articles, it being stipulated that T. 
should furnish as stock the sum of $20,000, and that the stock 
in trade in his store should be taken as a part of that sum at a 
just appraisement, and that at the termination of the partner- 
nership J. should deliver up to T. the stock then remaining, to 
the value of $20,000, and J. having in fact taken T.’s stock in 
trade, at cost, without any appraisement, it was held, that he 
must nevertheless, at the termination of the copartnership, de- 
liver up stock, not of the cost, but of the value, of $20,000. Jb. 
(Same.) The facts that T. appointed J. the executor of his 
will, and in bequeathing the partnership stock in trade to his 
widow and children, directed that the widow should receive her 
portion of the goods at the cost, were held not to affect the lia- 
bility of J., under the articles of copartnership, to deliver up 


stock to the value of $20,000. Jb. 
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(Same.) If one partner take a new lease, in his own name, of 
the store in which the partnership business is transacted, for a 
term of years extending beyond the term of the copartnership, 
he must account to his copartner for the profits, if any, arising 
from this new lease. Jb. 

(Liability of.) A contract under seal was executed by the 
plaintiffs, of the one part, and by B., for himself and his copart- 
ner T’., (but without authority from T.,) in the partnership name, 
of the other part, for a purpose within the scope of the partner- 
ship, namely, the erection of a dam for the company, and the 
plaintiffs thereupon provided the materials and built the dam, 
but did not finish it until after the partnership was dissolved. It 
was held, that T. was not liable on the sealed instrument, but 
that as the supposed contract which the plaintiffs undertook to 
perform, between themselves and the company, had no exist- 
ence, he was liable upon an implied promise for the work per- 
formed and materials furnished before the dissolution of the 
partnership. Van Deusen v. Blum, 18 Pickering, 229. 
(Agreement to pay debts.) A partnership between the plain- 
tiff and defendant having been dissolved, the plaintiff agreed 
to pay all the debts against the company, and the defendant 
agreed, in writing, that a certain sum was the final balance of 
accounts between them as partners. It was held, that the plain- 
tiff might, before paying the outstanding partnership debts, 
maintain assumpsit against the defendant, to recover the sum 
thus agreed to be the final balance, the defendant, if compelled 
to pay any of such debts, having his remedy on the plaintiff’s 
agreement. Dickinson v. Granger, 18 Pickering, 315. 
(Liability of after dissolution.) Where, after the dissolution 
of a partnership between W. and C., a creditor of the firm stated 
an account in which they were charged with certain goods pur- 
chased by them, and, at the same time, stated a separate ac- 
count of his dealings with W., who had assumed the adjustment 
of the partnership concerns, in which account W, alone was 
charged with another partnership debt, it was held, that C. was 
not discharged from such other partnership debt thereby; but 
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that whether he was discharged or not, no one but C. could 
avail himself thereof, and a note given by C., either by way of 
security or satisfaction of such debt, would be founded on a good 
consideration. Averill v. Lyman, 18 Pickering, 346 


9. (Individual note.) Where the individual note of a partner, 


payable to the firm of which he was a member, remained in the 
possession of such firm till it was overdue, it was held, that 
another partner could not, after the dissolution of the partner- 
ship, negotiate it in the partnership name, although he was 
authorized to settle its concerns. Parker v. Macomber, 18 Pick- 
ering, 505. 


10. (Same.) But where the individual note of a partner, made 


1 


after the dissolution of the partnership, was transferred by the 
holder to the firm in payment of a debt, it was held, that such 
note, being payable to bearer, might be legally transferred to a 
third person, by another partner who was authorized to settle 
the concerns of the partnership. Jd. 


1. (Deed poll by one to another.) A and B being the only co- 


partners in one company, and being likewise partners with other 
persons in two other companies, A made a deed poll to B, of all 
the grantor’s interest in certain real estate and in the personal 
property of the three companies, the deed being nominally for 
a pecuniary consideration, and containing a covenant that the 
grantee would indemnify the grantor against all the debts due 
from the three companies. The deed was accepted by the 
grantee, but was not executed by him. It was held, that as the 
grantee would be liable in assumpsit, as upon an implied pro- 
mise to pay the creditors and indemnify the grantor, this was a 
valid consideration for the deed, as against partnership creditors 
of Aand B. Guild y. Leonard, 18 Pickering, 511. 


12. (Same.) So B having afterwards, by deed poll, conveyed all 


his interest in the same real estate and in the property of one of 
the three companies, “ in consideration of one dollar paid by the 
grantees, and they becoming obligated to pay the debts of the 
same company,” and the deed having been accepted by the 


grantees, though not executed by them, and they having paid 
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those debts, it was held, that the deed was founded on a valid 
consideration as against partnership creditors of A and B. Jb. 

PARTNERSHIP. (Payments, &c. by one.) Quere, if the pay- 
ments and credits made by one partner after a dissolution of the 
partnership, and joint agency, and after a new individual agency 
in him, can be applied to the extinguishment of a debt of the 
partnership, unless circumstances justify the presumption, that 
the partnership debt has been adopted as his individual debt. 
Gass v. Stinson, 3 Sumner, 99. 

2. (Same.) ‘The natural presumption is, that a partner paying a 
sum of money to his private creditor, who is also a creditor of 
the partnership, means to pay it on his private account, unless 
circumstances vary this presumption. 0. 

3. (Advance for a purchase.) A promissory note on interest 
cannot be treated as a mere memorandum of an advance for a 
purchase upon a copartnership account. Smith v. Burnham, 
3 Sumner, 435. 

4. (Interest in lands.) A parol agreement to become copartners 
in the business of purchasing and selling lands and lumber in 
the state of Maine, is a parol contract respecting an interest in 
lands, and void by the statute of frauds, so that it will not be 
enforced by a court of equity. Ib. 

PATENTS. (New invention.) It is not necessary to the validi- 
ty of a patent for a new and useful invention, that any of the 
ingredients should be new, or unused before for the purpose. 
The true question is, whether the combination of materials by 
the patentee is substantially new. Ryan v. Goodwin, 3 Sum- 
ner, 514. 

2. (Public use or sale.) ‘The public use or sale of an invention, 
in order to deprive the inventor of his right to a patent, must be 
a public use or sale by others, with his knowledge and consent, 
and before his application therefor. A sale or use of it, with 
such knowledge or consent, in the intermediate time between 
the application for a patent and a grant thereof, has no such 
effect. Jd. 


3. (Construction of.) ‘The Court will give a liberal construction 
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to the language of all patents and specifications ; and will in all 
cases, by taking the whole together, adopt that interpretation of ; 
a specification, which will give the fullest effect to the nature 
and extent of the claim made by the inventor. Jd. 

4. (Same.) The inventor of a new compound, wholly unknown 
before, is not limited to the use always of the same precise in- 
gredients in making that compound; and if the same purpose 
can be accomplished by him by the substitution in part of other ; 
ingredients in the composition, which have never been so used 
before, he is at liberty to extend his patent so as to embrace 
them also. ‘Thus, where an inventor claimed as his invention 
the combination of phosphorus with chalk, or any other absorb- 
ent earth or earthy material, and glue or any other glutinous 
substance, using the materials in the proportions substantially ; 
as set forth in the specification, in making matches; it was 
held, that the patent was not void as being too broad and com- 
prehensive. Ib. 

5. (Same.) Patents are entitled to a liberal construction, since 
they are not granted as restrictions upon the rights of the com- 


munity, but “ to promote science and the useful arts.’’ Blanch- 
ard v. Sprague, 3 Sumner, 535. 
6. (Principle or function.) A patent will not be valid, which is 


oy 


simply for a principle or function detached from machinery. Ib. 


<tieeth 


7. (Power of Congress.) Congress has general power, under the 
constitution of the United States, to grant patents to inventors ; 
and it rests in the sound discretion of congress to say when and 
for what length of time, and under what circumstances, the pa- 


tent for an invention shall. be granted. ‘Therefore an act of ( 


congress, granting a patent, was not unconstitutional, though it j 
operated retrospectively to give a patent for an invention, which, 
though made by the patentee, was in public use, and enjoyed ' 
by the community at the time of the passage of the act. Ib. ’ 

8. (Same.) A patent was granted by act of congress of 1834, ch. 
213, but declared void by the court, on the ground of a defect 
in the act. Afterwards the grant of the patent was renewed by 


another act of congress (1839, ch. 14). Quere, whether the 
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latter act would be constitutional, if it gave damages for the 
construction or use of the machine before the grant of the pa- 
tent under the act. Jb. 


PAUPER. (Divorce a vinculo.) A married woman, where her 


husband has a legal settlement within the state, retains that set- 
tlement after divorce avinculo, and is not remitted to her maid- 
en settlement. Royalton vy. West Fairlee, 11 Vermont, 438. 


PAYMENTS, APPLICATION OF. (Doctrines of.) The doc- 


wo 


trines of the common law as to the appropriations of indefinite 
payments generally, have been borrowed from the Roman law. 
Gass v. Stinson, 3 Sumner, 99. 


. (Indefinite payment.) Semble, that the creditor cannot elect to 


what debt to apply an indefinite payment, except where it is 
utterly indifferent to the debtor to which it is applied. Ib. 


. (Running accounts.) In the case of running accounts between 


parties, with various items of debit and credit on both sides, oc- 
curring at different times, each item of payment of credit is to 
be applied, in the absence of any special appropriation, in ex- 
tinguishment of the earliest items of the debt, then actually due 
and constituting debitum in presenti. Ib. 


PENALTY. (Action for.) An action for a forfeiture or pen- 


alty must be brought in the name of the government, and not of 
a private person, unless some other mode is expressly provided 
by statute. Matthews v. Offley, 3 Sumner, 115. 


POSSESSION. (Delivery.) An unconditional grant of personal 


4 


property, is perfected by the delivery of the deed to a third per- 
son, for the use of the grantee, though the possession may re- 
main in the grantor. McCutchen’s administrators vy. McCutchen, 
9 Porter, 650. 

(Same.) Such a deed cannot be revoked by the grantor after 
delivery, as the deed vests the title to the property, and the right 
of possession in the grantee. Jb. 


. (Same.) As between the donor, and those claiming under him 


and the donee, a gift of personal property by deed, is valid, 
though possession remain with the grantee. Jb. 


. (Of co-tenant.) The possession of one co-tenant is not, ordin- 








188 Jurisprudence. [ April, 


arily, to be treated as adverse to that of other co-tenants. Dez- 
ter v. Arnold, 3 Sumner, 152. 

PRACTICE. (Amendments in U. S. courts.) A party will be 
allowed to amend, before trial, his writ and declaration, by strik- 
ing out the name of one of the defendants. Tobey v. Claflin, 
3 Sumner, 379. 

2. (Same.) The courts of the United States are not implicitly 
bound by the practice and decisions of state courts, with regard 
toamendments. Ib. 

3. (Nolle prosequi.) Semble, That a nolle prosequi may be enter- 
ed at any time before verdict, whether the defendants unite or 
sever in their pleas. Id. 

PRIVILEGE. (Of party and his counsel.) The privileges of 
the party and his counsel, in regard to words spoken in the 
conduct of a cause, seems to be coéxtensive. Mower v. Watson, 
11 Vermont, 536. 

2. (Same.) Neither is liable to an action of slander for words 
spoken in the course of the conduct of the case,and which were 
pertinent to the issue, or to the matter then in hand. Jb. 

3. (Same.) And, if such words are not pertinent to the matter in 
issue, but were spoken bona fide, no action of slander will lie. 
Ib. 

4. (Personal.) Every personal privilege must be seasonably as- 
serted, or it is waived. Forbes, and another vy. Davison, 11 
Vermont, 660. 

PROMISSORY NOTE. (Negotiable.) A promissory note, pay- 
able to order or bearer, in current bills, is not negotiable. Col- 
lins v. Lincoln, 11 Vermont, 268. 

PROTEST. (Notice.) Where a notary certified in a protest, as 
follows: ‘notices of protest given to the drawer and two first 
indorsers same day ;” it was intended, that the notice was in 
writing, and given personally. Roberts and another v. The 
State Bank, 9 Porter, 312. 

RECORD. (Of justice of the peace.) Upon an appeal from the 
judgment of a justice of the peace, to the court of common 
pleas, if it appear, that the justice died before extending the 
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record of his proceedings in form, his original minutes contain- 
ing all the material facts which the record would have com- 
prised, will be regarded as substantially a record. Davidson v. 
Slocumb, 18 Pickering, 464. 

REFEREES. (Principles to govern.) Referees may be gov- 
erned, in their decisions, as well by principles of equity as by 
those of law. If it does not appear that they have misapplied 
or been misled in the application of their principles, their report 
will not be set aside. Downer v. Downer, 11 Vermont, 30. 

RELEASE. (Application of general terms in.) In constructing 
releases, especially where the same instrument is to be executed 
by various persons, standing in various relations and having 
various kinds of claims against the releasee, general words, 
though the most comprehensive, are to be limited to particular 
demands, where it manifestly appears, by the consideration, by 
the recital, by the nature and circumstances of the demands to 
one or more of which it is proposed to apply the release, that 
it was so intended to be limited by the parties. Rich v. Lord, 
18 Pickering, 322. 

2. (Same.) A mortgager of real estate assigned his property 
upon the trust, that the assignees should, in the first place, pay 
certain of his debts in full, including a sum for the payment of 
which the mortgagee and one of the assignees were liable as 
sureties of the assignor, but not secured by the mortgage, and 
then the claims of such other creditors as should become parties 
to the assignment, pro ratd, and embodied in the assignment a 
schedule, of the property assigned, in which the real estate was 
described as subject to the mortgage, and also a schedule of the 
unpreferred creditors, in which the mortgagee was not men- 
tioned ; and the mortgagee executed a release, by which the 
creditors released the assignor “ from all and singular their 
several claims and demands against him, of every name and 


nature.” 


It was held, that the mortgagee did not thereby re- 
lease the mortgage debt. Jb. 
3. (Construction of.) Where an insolvent debtor made an assign- 


ment of his property in trust for his creditors, ‘‘ a schedule and 
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estimate of the amount of whose several debts is hereunto an- 
nexed,” and the assignment contained a release, to be executed 
by the creditors, of ‘all sums of money due and owing or to 


99 66 


become due to them respectively,” “‘ and also all their respect- 
ive claims and demands whatsoever,” and the name and the 
precise amount of one of the claims of a creditor, were inserted 
in the schedule, it was held, that such creditor did not, by exe- 
cuting the release, discharge a note recently executed by the 
debtor, as principal, and a third persons surety, which was 
not included in the schedule. Averill vy. Lyman, 18 Pickering, 
346. 

4. (Consideration of.) In an action upon the joint and several 
promissory note of A. and S., brought against both promissors, 
A. was defaulted, and S. set up, as a defence, an agreement 
made between him and the plaintiff, before the note became 
due, by the terms of which the plaintiff exonerated and dis- 
charged S. from the payment of one half of the note, upon his 
then paying the other half and receiving of the plaintiff, at par, 
a note of a third person indorsed without recourse to the plain- 
tiff. It was held, that the agreement was founced on a good 
and sufficient consideration ; and that it was a good defence to 
the action so far as respected S.; but that under St. 1834, ch. 
189, [Revised Stat. ch. 100, § 7,] the plaintiff was entitled to 
judgment against A. Goodnow vy. Smith, 18 Pick. 414. 

5. (Construction of.) A deed of release for a valuable considera- 
tion, and intended to convey all the party’s right and title, if it 
cannot take effect as a release, may be construed, in furtherance 
of the intention of the parties, as a bargain and sale, or other 
appropriate conveyance, ut res magis, valeat, quam pereat. 
Baker v. Whiting, 3 Sumner, 475. 

RIPARIAN RIGHTS. Where land lying upon navigable water, 
has other fixed metes and bounds than the shore, the owner of 
such land is not entitled to reclamations by alluvion, as a ripa- 
rian proprietor. The Mayor and Aldermen of the City of Mo- 
bile v. Eslava, 9 Porter, 577. 


2. According to the common law, it was competent for the sove- 
So 
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reign to grant the shore, where the jus publicum was not to be 
disturbed. Such a grant conferred upon its grantee, the right 
(if no other) of appropriating the shore, after it had become 
derelict. Jb. 

3. The king of Spain, in virtue of the bulls of pope Alexander VI. 
became the proprietor of the Spanish possessions in America, 
and could grant the shore of the navigable waters in his Ameri- 
can colonies. And the power possessed by the king, in this 
particular, might be exercised by his viceroys and other sub- 
ordinates, within their respective jurisdictions. 0. 

SALE. (Allowance for damage if applied for within three days.) 
Goods consigned by the defendants to an auctioneer, were sold 
by him to the plaintiff, on the condition of sale, that no allow- 
ance should be made for damage unless applied for within three 
days from the sale, when the bills were to be settled. It was 
held, that the condition of sale limited the liability of the de- 
fendants for such damage, as well as of the auctioneers, to three 
days from the sale, notwithstanding the damage was not dis- 
covered till after the lapse of such time. Atkins vy. Howe, 18 
Pickering, 16. 

2. (Same.) In an action by the plaintiff against the defendants to 
recover back the price of such goods, evidence to prove, that 
according to the custom of merchants, goods were returned by 
purchasers at auction to the owners, and received by them 
or allowances made, after the expiration of the three days, if 
within a reasonable time after the sale, was held to be inadmis- 
sible. Ib. 

3. (Same.) Held, also, that a purchaser was precluded from ob- 
jecting, that the time limited in the conditions of sale was unrea- 
sonably short. Ib. 

4, (Warranty.) Where a large number of barrels of mackerel 
branded, under the inspection laws, as No. 1 and No. 2 mack- 
erel, were sold in the spring, it was held, that the description of 
them as such, in the bill of parcels, was not a warranty that the 
mackerel were free from rust, at the time of the sale, although 
it appeared that mackerel affected by rust are not considered as 
No. 1 and No. 2. Winsor v. Lombard, 18 Pickering, 57 
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5. 


(When property called for.) T. being indebted to B., a con- 
tract was made between them, in September, as follows :—* I, 


5 


B., agree to purchase and do hereby purchase of 'T.” a certain 
quantity of cheese, ‘‘ if he makes as much,” and certain cattle, 
at fixed prices, “‘ T’. to keep the cattle on his farm free of ex- 
pense until foddering time, if there cannot be any sale made 
that will answer before ; the cheese to be kept until the Ist of 
November next, unless called for sooner ; and for the payment 
of the amount of these articles B. is to discharge all the claims 
he may have against 'T’., and the balance he is to pay in cash 
whenever demanded.” It was held, that this was not a present 
sale, but that as the articles were from time to time delivered, 
the contract was pro tanto executed, and that the property in the 
articles not delivered remained in 'T. Mason vy. Thomson and 
another, 18 Pickering, 305. 

(Same.) Where the owner of a large number of barrels of 
beef, all of equal value and all in one parcel, sold a certain 
number of them to the plaintiff and received the price, and a 
certain number to B, and reserved the rest for himself, and de- 
livered them all to the agent of the vendees, and afterwards B 
took away the number sold to him, and the vendor took away 
the number reserved, it was held, that upon such separation the 
barrels remaining in the hands of such agent became vested in 
the plaintiff, and that he might consequently maintain trover 
therefor against a person who took away and converted the 
same. Valentine v. Brown, 18 Pickering, 549. 

(Delivery of part.) If the vendee of a specific quantity of 
goods sold under an entire contract, receive a part thereof, and 
retain it after the vendor has refused to deliver the residue, 
this is aseverance of the entirety of the contract, and he becomes 
liable to the vendor for the price of such part; but he may re- 
duce the vendor’s claim by showing that he has sustained dam- 
age by the vendor’s failure to fulfil his contract. Bowker v. 
Hoyt, 18 Pickering, 555. 

(Offer.) An offer to sell property, not requiring an acceptance 


of the proposition to be accompanied with the purchase moncy, 
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though made through an agent, may be recalled without notice 
being first given to the person to whom it was made; aliter, if 
the money is to be paid simultaneously with the acceptance, 
unless the continuance of the offer was for a limited time, and 
the acceptance was not made until after the limitation expired. 
Falls and another v. Gaither, 9 Porter, 605. 

9. (Same.) An offer to sell, which requires the payment of the 
money, as the condition of acceptance, can only be met by the 
payment of the money. Jb. 

10. (Same.) The period during which an offer to sell remains 
open to acceptance, depends upon the terms in which it was 
made, and other attendant circumstances. Jb. 

11. (Essentials of.) It is essential to a contract of sale, that there 
should be a concurrence of the minds of the vendor and vendee, 
though that concurrence need not take place at the same instant 
of time. Ib. 

SALVAGE. (Government freight.) Semble, that in cases of 
salvage of private ships and cargoes, the freight on board be- 
longing to government, is equally subject to the admiralty pro- 
cess in rem, for the proportion due for salvage, with that of 
mere private shippers. Quere, how it is in cases of salvage of 
public ships. U. States v. Wilder, 3 Sumner, 308. 

2. (Delivery of ship.) Where proceedings in rem are had in the 
admiralty for salvage, neither party is bound to obtain a delivery 
of the ship and cargo on bail; and it is no matter of default on 
either side, to wait for the regular termination of the salvage 
proceedings. The ship Nathaniel Hooper, 3 Sumner, 542. 

3. (Same.) In suits of salvage, courts of admiralty will not ordi- 
narily, without the consent of the salvors, deliver either ship or 
cargo on stipulation to the claimants, where, from the circum- 
stances of the case, it is apparent to the court that a proportion, 
and not a specific or gross sum, ought to be allowed as salvage. 
Ib. 

4. (Sale of cargo.) If the cargo is liable to deteriorate or perish, 
or the ship to be injured by the delay incident to the salvage 
proceedings, the proper course is to apply to the court for a sale 
VOL. XXV.—NO. XLIX. 13 











194 Jurisprudence. [ April, 


thereof. It is not a matter of right of either party to have a de- 
livery on bail in such cases. Jb. 

5. (Shipper.) The shipper of cargo is not entitled to salvage 
earned in the voyage, unless the stoppage and deviation were 
authorized by him. Under other circumstances, his only reme- 
dy for any loss, occasioned by the stoppage and deviation, is 
against the master and owner. Jb. 

6. (Costs.) In salvage cases, the general rule is,to decree all the 
costs and charges in the case to be borne and paid by the proper- 
ty saved, and apportioned among the claimants according to 
their respective interests. ‘The only admitted exceptions are, 
where the charges have been occasioned by the gross neglect 
or laches of the claimant, in which case they are to be borne by 
him ; or where the right has been forfeited by the misconduct 
of the salvors, in which case the court refuse any allowance to 
them, and compel the guilty parties to bear their own costs, ex- 
penses and charges. Jb. 

SEAMEN’S WAGES. (Capture and condemnation.) The libel- 
lant shipped in June, 1809, as a seaman, on a voyage from Mar- 
blehead to St. Petersburgh, and thence back to the United States ; 
the outward cargo was duly delivered; a return cargo to the 
same amount was taken on board; and the ship sailed in June, 
1810, on her homeward voyage, in the course of which she was 
captured by some Danish gun brigs, and afterwards condemned. 
The libellant continued on board the ship until her condemna- 
tion, when he was discharged. Under the treaty between the 
United States and the king of Denmark of the 28th March, 1830, 
providing a certain sum in full for compensation for services, 
detentions, and condemnations by the king of Denmark, the re- 
spondent, administrator of the owner of the ship and cargo, re- 
ceived $19,115, in full for his proportion of the indemnity 
granted, being about one third of his loss ($61,416). Held, that 
the libellant was entitled to recover of the respondent full wages, 
and not simply a pro rata proportion, according to the amount 
received by the ship-owner. And this, though the commission- 


ers under the treaty made no express allowance on account of 
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freight. Semble, that this would be so, even if they had ex- 
pressly rejected the claim for freight. Pitman v. Hooper, 3 
Sumner, 50. 

(Same.) Where an American ship, in 1809, sailed from Marble- 
head, on a voyage to St. Petersburgh and back, and performed 
her outward voyage, and on her return voyage was captured 
and carried into Denmark, and condemned by the Danish tribu- 
nals, and afterwards compensation was made under the treaty 
with Denmark, of the 28th of March, 1830, for the ship and 
cargo; Held, that the seamen were entitled to full wages for 
the homeward voyage, as if it had been performed, including 
half the period of the ship’s stay at St. Petersburgh ; or to full 
wages up to the time when the seamen did return or might have 
returned home, without any unnecessary delay, deducting any 
wages, which they might have earned in the intermediate time 
in another employ. ‘Three months were treated as a reasonable 
time for the return of the seamen home. Pitman v. Hooper, 3 
Sumner, 286. 

(Same.) Held, also, that the wages for the outward voyage to 
St. Petersburgh were, by the capture and condemnation, vested 
by an absolute title in the libellant, in 1809 ; that they might 
then have been sued for, and, consequently, by lapse of time, 
upon the principles of courts of admiralty, are now stale claims, 
incapable of being asserted here. Jb. 

(Precedence of.) The claim for seamen’s wages takes prece- 
dence of bottomry bonds and all other claims, whether the en- 
tirety of the fund, out of which they are to be paid, remains, or 


a part of it is lost by accident or otherwise. Pitman v. Hooper, 
3 Sumner, 50. 


a 


(Earning of freight.) If freight is earned by the voyage, 
whether greater or less, and whether actually received by the 
owner or not, the right of the seaman to his wages accrues, to 
the full extent of the freight earned. Jb. 

(Same.) The seaman’s wages are nailed to the last plank of 
the ship; so also to the last fragment of the freight. 0. 
(Same.) The right of the seaman to his wages is not effected, 
13* 
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either for good or for evil, by any private contract between the 
ship-owner and the shippers, with regard to freight. Jb. 

8. (Same.) Quere, in what cases the earning of freight is not 
necessary to give a title to wages. Pitman vy. Hooper, 3Sum- 
ner, 286. 

9. (Same.) Seamen are entitled to wages for the full period of 
their employment in the ship’s service for any particular voyage, 
in which freight is, or might be, earned by the owner. Jb. 

10. (Same.) One half of the time during which a vessel is lying 
in port, is deemed to belong to the outward voyage, and the 
other half to the homeward voyage. This rule stands upon 
equity, convenience, and practice. Ib. 

SEISIN. (Co-tenants.) In cases of co-tenants, where there is 
no visible adverse seisin of any part of the land, an entry by one 
of the co-tenants gives a seisin of the whole, according to their 
titles. Thomas v. Hatch, 3 Sumner, 170. 

2. (Lands belonging to a state.) Persons entering upon lands be- 
longing to the state, are to be deemed mere intruders; yet, as 
against all other persons, the entry will be a sufficient seisin to 
support a writ of right. Jb. 

3. (Presumption.) Where demandants show a seisin, that will be 
presumed to continue until some adverse seisin, or disseisin, is 
shown. Ib. 

SET-OFF. (Several claims.) In an action against two, by the 
administrator of an insolvent estate, upon a joint debt, the de- 
fendants are not entitled to set off their several claims, allowed 
by the commissioners of insolvency, against the insolvent estate. 
Fuller vy. Wright, 18 Pickering, 403. 

SHIPPING. (Destitute seamen.) Under the act of Congress of 
1803, ch. 62, providing for the recovery of a penalty, for the 
benefit of the United States, where a master refuses to take des- 
titute seamen on board and transport them to the United States, 
the action for the penalty must be brought in the name of the 
United States, and not of the consul or vice consul. Matthews 
v. Offey, 3 Sumner, 116. 

2. (Same.) If a seaman be entitled to the privileges of an Ameri- 
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can seaman, and be destitute, the consul is the proper judge, as 
to the ship on board of which he should be placed for his return 
to the United States. Jb. 

(Same.) Foreigners, while employed as seamen in the mer 
chant ships of the United States, are deemed to be ‘‘ mariners 
and seamen of the United States,”’ within the language and pol- 
icy of the Act of 1803, ch. 62. 0. 

(Same.) The fact of desertion from an American ship,— 
whether she be in port or not at the time when the seaman be- 
comes destitute,—does not supersede the authority of the consul 
to require another American ship to bring him to the United 
States. Jb. 

(Certificate of consul.) Under the act above-mentioned, the 
certificate of the consul is prima facie evidence of the refusal of 
the master to take the seaman on board, and of all the facts 
stated in the enacting clause, which are necessary to bring the 
case within the penalty. 0. 

(Minor.) A master shipped a minor, who had run away from 
another vessel, under circumstances amounting to notice that 
the shipment was unauthorized by, and against the will of the 
father ; Held, that this was a tort of the master, for which the 
ship-owners were responsible in damages. Sherwood y. Hall, 
and another, 3 Sumner, 127. 

(Same.) 'The measure of damages was held in this case to be 
the amount of the wages, which the minor was earning on board 
the other vessel at the time of the abduction, down to the termi- 
nation of the voyage; and $50 besides, to cover extra expenses 
and losses. Ib. 

(Same.) Where the voyage, commenced under this agree- 
ment, was broken up by the ship-owners before its completion ; 
Held, that the measure of damages for which they were liable 
to the other party, was, what would be a compensation for the 
actual loss and expense incurred about the voyage, the labor 
and services in procuring another vessel, and the reasonable 
disbursements in the present suit, beyond the taxed costs. The 
Schooner Tribune, 3 Sumner, 144. 
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9. (Master.) A person, once master of a vessel, will be deemed 
to continue in that character, until displaced by some overt act 
or declaration of the owners. Ib. 

10. (Same.) The power of the master to make contracts about 
his vessel, in the home port of the owners, is limited. 1b. 

11. (Crew.) Under the act of congress of 1836, ch. 40, provid- 
ing “ that if any master or other officer, &c. shall from malice, 
hatred, or revenge, and without justifiable cause, beat, wound, 
or imprison any one or more of the crew, &c.” he shall be 
punished by fine, &c. Held, that the word crew was intended 
to include the officers as well as the common seamen, and that 
a master was liable, under the statute, for an imprisonment of 
the first mate of his ship. U. States v. Winn, 3 Sumner, 185. 

12. ( Same.) Wherever in a statute, the words master and crew 
occur in connection with each other, the word crew embraces 
all the officers as well as the common seamen. Ib. 

13. (Authority of master.) The master has authority to sell the 
ship only in cases of extreme necessity ; but this necessity is 
not physical, but moral, amounting to a strong and vehement 
exigency. It may be properly determined, by considering, 
whether, under like circumstances, a sale would have been 
made by a considerate owner, for his own interest and that of 
all concerned. Robinson v. Commonwealth Ins. Co., 3 Sum- 
ner, 221. 

14. (Same.) A master may be presumed, in ordering the sale of 
his ship, to have done his duty properly, if there are no proofs 
to the contrary. Ib. 

15. (Same.) Semble, that the master of a ship is not absolutely 
bound to break up his voyage upon an usurped authority, and 
an illegal threat of a foreign government to confiscate the ship 
and property, if he persists in carrying on the voyage. He 
may exercise his discretion on the subject ; and is not guilty of 
barratry or gross misconduct in persisting in the voyage, even 
though the ship should be seized and condemned therefor. 
Williams v. Suffolk Ins. Co., 3 Sumner, 270. 

16. (Usurped authority.) Ifa ship is seized under such usurped 
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authority, and recaptured by the crew, they are entitled to sal- 
vage; and the decree of an American court in rem will be 
deemed conclusive on the right, unless fraud is shown. Id. 

17. (Stowing cargo.) Where goods are shipped under the com- 
mon bill of lading, it is presumed that they are shipped to be 
put under deck, as the ordinary mode of stowing cargo ; unless 
there is a positive agreement to the contrary, or circumstances 
from which this may be inferred. Vernard vy. Hudson, 3 Sum- 
ner, 405. 

18. (Deck freight.) Where goods were shipped under the com- 
mon bill of lading, at an under-deck freight, but were carried 
on deck, and finally delivered without damage, held, that the 
ship-owner was entitled only to a deck freight. Ib. 

SLANDER, (Of witness.) ‘To say to a witness, who was giving 
his testimony upon a material point in a cause then on trial, 
** that is a lie ;” and to repeat this, not only to the witness, but 
to the counsel for the opposite party, if done maliciously and 
with a view to defame the witness, is slander. Mower vy. Wat- 
son, 11 Vermont, 536. 

2. (Liability of party.) The privileges of the party and his 
counsel, in regard to words spoken in the conduct of a cause, 
seems to be coéxtensive. Ib. 

3. (Same.) Neither is liable to an action of slander for words 
spoken in the course of the conduct of the case, and which were 
pertinent to the issue, orto the matter then in hand. Jb. 

4. (Same.) And, if such words are not pertinent to the matter in 
issue, but were spoken bona fide, no action of slander will lie. 
Ib. 

5. (Same.) Hence, the party, in order to maintain an action of 
slander, for words so spoken, must show that they were not 
pertinent to the matter in progress at that time, and were spo- 
ken with a view to defame the plaintiff. Id. 

SLAVE. (Brought by owner into a non-slaveholding state.) A 
citizen of any one of the United States where negro slavery is 
established by law, who comes into this state for any temporary 


purpose of business or pleasure, bringing a slave with him as a 
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personal attendant, and stays some time, but does not acquire 
a domicil here, cannot restrain the slave of his liberty during 
his continuance here, and carry him out of this state against his 
consent. Commonwealth v. Aves, 18 Pickering, 193. 

2. (Obligation of master.) A master, being entitled to the labor 
of his slaves, is bound to provide for their wants. Fisher and 
another v. Campbell, 9 Porter, 210. 

3. (Same.) And where no provision is made by an absent master 
for their subsistence, an overseer may procure necessary sup- 
plies on account of the owner, on the same principle that a 
father is liable to support his children. Jb. 

STATUTES OF OTHER STATES. The statutes of New 
York, published under the public authorities of that state, are 
properly admitted in evidence in Alabama. Hanrick v. An- 
drews, 9 Porter, 10. 

2. The statute of this state, (Aik. Dig. 284,) authorizes the secre- 
tary of state to certify copies of the acts of the several states, 
on file in his office, and make such certified copies evidence. 
Swift v. Fitzhugh, 9 Porter, 39. 

3. And in such certificate, the part of an act relating to the sub- 
ject in controversy, need only be set out; and not the whole 
act. Ib. 

4. The printed statutes of any of the states of the union, purport- 
ing to have been published by authority of the state, are to be 
received as evidence of the public acts of such state. Smoot v. 
Fitzhugh, 9 Porter, 72. 

SUNDAY. (Levy on.) <A levy made on Sunday, is void by stat- 
ute, and does not divest defendant’s title to the property levied 
on. Pierce v. Hill, 9 Porter, 151. 

TENANT IN COMMON. (Conveyance by one.) Quere, What 
is the effect upon the rights of co-tenants, of a conveyance by 
one tenant in common of the entirety of one part of the lands 
held in common? Thomas and another vy. Hatch, 3 Sumner, 
170. 

2. (Authority of one.) A tenant in common cannot, without the 


consent of his co-tenants, grant permits to persons to go on the 
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premises owned in common, and to cut down timber thereon for 
their own use, for a compensation, called, ix the language of 
the country, ‘“‘ stumpage.” Baker v. Whiting, 3 Sumner, 476. 

3. (Acts done by one.) All acts done by one tenant in common, 
are to be done for the interest of all the co-tenants and in con- 
formity to their rights, until an adverse claim is notoriously set 
up and established by competent proofs. Id. 

TENDER. (Specific articles.) In the case of a note payable in 
specific articles, at a fixed time, at such place as the payee 
shall elect, if no election is made by him, in a reasonable time 
to enable the maker to pay the note before the time of payment 
elapses, the maker may, at such place as he shall elect, tender 
payment, and notify the payee of such tender. Adm’r. of Peck 
v. Hubbard, 11 Vermont, 612. 

TOWN. (Authority of to indemnify its officers.) A town is au- 
thorized to indemnify its officers, against any liability which 
they may incur in the bond fide discharge of their duties, 
although it turn out that they have exceeded their legal rights 
and authority. Bancroft v. Lynfield, 18 Pickering, 565. 

2. (Same.) Where a drain was dug by a surveyor of highways, 
for the purpose of raising a legal question as to the bounds of a 
highway, and the town appointed a committee to defend an ac- 
tion brought against the surveyor therefor, and voted to defray 
the expenses incurred by the committee, it was held, that the 
town was bound by such vote, although it were under no pre- 
vious obligation to indemnify the surveyor, and that the com- 
mittee were entitled to compensation and indemnity from the 
town, for their services and expenses. Jb. 

TRUST. (Responsibility of trustee.) A provision in the deed of 
assignment, that the trustee shall be responsible only for his 
own defaults, must, on its face, be understood to import, that he 
shall not be liable for the acts of such agents, as are necessary 
to enable him to execute the trust, selected in good faith, with 
a due regard to their fitness, and with a proper supervision ex- 
ercised over them. Ashurst v. Martin, 9 Porter, 566. 

TRUST. (When purchase deemed in.) Stimpson gave a deed of 
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release of his interest, as a tenant in common, in certain prem- 
ises, to Baker; at the time of this conveyance, Whiting was in 
possession and seisin of the premises, claiming them in his own 
right, by virtue of a purchase under a tax sale. Whiting was 
one of the tenants in common of the premises, and was the 
agent of Stimpson and the other proprietors. Held, that the 
purchase of Whiting must be deemed a trust for the benefit of 
Stimpson, and his grantee, Baker, to the extent of their inter- 
ests ; that he ought to be decreed to convey the legal title to the 
premises, after being satisfied of all just claims which he had 
against them for taxes, for the purchase-money laid out in the 
tax sale, for his expenditures and improvements upon them, and 
also for his reasonable services as agent in the premises, deduct- 
ing all sums of money received by him in the premises for 


b] 


** stumpage”’ or otherwise. Baker v. Whiting, 3 Sumner, 476. 

3. (Length of time.) In equity, length of time is no bar to a 
trust clearly established ; provided no circumstances exist to 
raise a presumption from lapse of time of an extinguishment of 
the trust, and no open denial or repudiation of the trust is 
brought home to the knowledge of the parties in interest, which 
requires them to act as upon an adverse title. Jd. 

4. (Disposition of trust estate.) A cestui que trust may lawfully 
dispose of his trust estate, notwithstanding his title is contested 
by the trustee. Neither the common law, with regard to main- 
tenance and champerty, nor the statute of 32 Henry VIII., ch. 
9, made in aid thereof, apply to a trust estate actually existing, 
either by the acts of the parties or by construction of law. Ib. 

5. (Disseisin of.) ‘There can be no disseisin of a trust, though 
the exercise of an adverse possession for a great length of time 
may in equity bar or extinguish it. Jb. 

6. (Purchase by agent.) A purchase by an agent will be deemed 
by a court of equity a purchase for his principals, unless the 
agent has openly and notoriously, and with full notice to his 
principals, discharged himself from his agency. Ib. 

TURNPIKE. (Over evisting highway.) The legislature have 
the power to grant to turnpike corporations the right to build a 
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road over an existing highway, and maintain the same by tolls. 
Panton Turnpike Co. v. Bishop, 11 Vermont, 198. 

2. (Alteration of gates.) A turnpike company, under an act of 
incorporation, allowing said company to erect gates and receive 
toll, may, from time to time, alter the location of such gates. 
Fowler vy. Pratt, and another, 11 Vermont, 369. 

3. (Public road over.) A public road cannot be laid on a turn- 
pike road soas to take the road from the owners of the turnpike. 
Ib. 

4. (Alteration of road.) Where a turnpike corporation, in pursu- 
ance of its charter, makes some slight alteration in the road the 
new part becomes incorporated with, and a component part of 
the old road, and so far as the liability of the corporation is con- 
cerned, may be described in a declaration against such corpora- 
tion as one road. Noyes v. White River Turnpike Co., 11 Ver- 
mont, 531. 

VERDICT. (When to be set aside.) A verdict was set aside on 
the ground, that it could not have been found by the jury, with- 
out either disregarding the instructions of the court in point of 
law, or giving an effect to evidence, which, in a just and legal 
sense, was not proper. Thomas y. Hatch, 3 Sumner, 171. 

WAGER. (Money deposited.) Money deposited as a wager, 
while in the hands of the stakeholder, either before or after 
the happening of the event upon which the forfeiture depends, 
is in transitu; and may be arrested by the bailor. Wood v. 
Duncan, 9 Porter, 227. 

WARRANTY. (Sound price.) The rule, that a sound price 
warrants sound property, unless there be a special agreement to 
take the property sound or unsound, is not according to the 
course of judicial decision at common law ; and is not the law 
of this state. West v. Cunningham, 9 Porter 104. 

2. (Power to sell.) A power given to an agent to sell a slave, 
implies a power-to warrant the soundness of the slave. Skinner 
v. W. & R. Gunn. 9 Porter, 305. 

WASTE. (To inheritance.) The law considers those acts, 
which do a permanent injury to the inheritance, as waste. Keel- 
er v. Eastman, 11 Vermont, 293. 
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2. (Same.) The different situation of our country requires a dif- 
ferent application of the rule from that which might be proper 
in England. J). 

3. (Same.) It is not in Vermont waste to cut down wood or tim- 
ber so as to fit the land for cultivation, provided this does not 
damage the inheritance, and is conformable to the rules of good 
husbandry ; and this, even though the wood or timber so cut 
may be sold, or consumed off of the premises. Id. 

WATER-COURSE. (Diversion of.) A party may recover at 
law nominal damages fora diversion of a watercourse, where 
no actual damage has occurred, as a means of establishing and 
protecting his right. A fortiori, he may assert his right in 
equity by a writ of injunction. Webb v. Manufacturing Co., 
3 Sumner, 189. 

2. (Same.) No riparian proprietor or mill-owner has a right to 
divert or unreasonably retard the natural flow of water to the 
parties below ; and no proprietor or mill-owner below has a 
right to retard or throw it back upon the lands or mills above, 
to the prejudice of the right of the proprietors thereof. Jb. 

3. (Same.) Where there is a mere fugitive and temporary diver- 
sion of water, without damage, and without pretence of right, a 
court of equity will not interfere, by way of injunction. Quere, 
whether there would be any redress at law. Id. 

4. (Same.) ‘The plaintiffs and defendants were owners of differ- 
ent mills, in severalty, on the same mill-dam. The defendants 
opened a canal into the pond, at some distance above the dam, 
for a supply of water to work one of their mills, the water thus 
withdrawn being returned into the river immediately below the 
dam. Held, that both parties were entitled per my et per tout, 
to their proportions of the whole stream, on its arrival at the 
dam, and that neither party could divert any portion of it, though 
the portion diverted were a less quantity than he would naturally 
use at his mill on the dam. It will be no answer to such a vio- 
lation of right by one party, that the other has increased the 
quantity of water in the stream by means of a reservoir higher 
up. Ib. 
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WILL. (Of non compos.) A person under guardianship as non 
compos mentis may make a will, if he is in fact of sound mind 
at the time of its execution. Breed v. Pratt, 18 Pickering, 115. 

2. In the case of a will made by a person under guardianship as 
non compos mentis, appointing his guardian executor, and giving 
him a legacy, the executor is not estopped, by the fact of his 
guardianship, from showing that the testator, at the time of 
making his will, was of sound and disposing mind and memory. 
Ib. 

3. (Same.) Under such circumstances the fact of the testator’s 
being under guardianship is prima facie evidence of insanity 
and incapacity to make a will, and therefore it is incumbent on 
the executor to show, beyond a reasonable doubt, that the testa- 
tor had both such mental capacity and such freedom of will and 
action as are requisite to render a will legally valid. Jb. 


Il._—MISCELLANEOUS CASES. 
In the High Court of Admiralty, July 26, 1839. 
Tue Brake. 
Forfeiture of wages for misconduct. 


Tuts was a suit by a mariner named Rendall, for wages alleged 
to be due to him for a voyage from Liverpool to the East Indies 
and back, occupying twenty-two months, at two pounds five shil- 
lings a month; but which, the owners alleged, he had forfeited 
by misconduct at St. Helena, on the homeward voyage. The libel 
admitted, that the mariner, while in a state of intoxication, had 
refused to assist in weighing the anchor, and had otherwise con- 
ducted himself in a mutinous manner; and on this ground, the 
admission of the libel was opposed. 

The Queen’s Advocate and Nicholl, D., for the owners, Addams, 
D., for the mariner, cited the New Pheenix', and the Lady Camp- 
bell and Susan Hamilton, in the same volume. 


' Hagg. 198. 
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Dr. Lusnineton. For the purpose of this question, I must take 
the facts as laid in the libel, which pleads that the mariner duly 
performed his duty during the voyage, save and except on a par- 
ticular day, the 4th of November, when he refused to aid and assist 
in heaving the anchor, being in a state of intoxication, and per- 
sisted in that refusal for four or five hours, and that he otherwise 
conducted himself in a mutinous manner. The question I have to 
decide is, whether the whole of the wages earned during the voy- 
age are forfeited in consequence of the facts so admitted. 

There is no question as to the general law, which is laid down in 
all the books, and by repeated decisions, that drunkenness, diso- 
bedience of orders, insubordination, and mutiny, work a forfeiture 
of wages. But this is also laid down with some qualification ; 
because lord Stowell has decided that it is not a single act of 
drunkenness, or a single act of insubordination, that will work a 
forfeiture of the whole wages. But it is material to see the dis- 
tinction between cases of forfeiture of wages. An act of drunken- 
ness merely is distinguished from a habit of drunkenness ; drunk- 
enness in port is distinguished from drunkenness during the voy- 
age, for this reason, that the ship is not so liable to injury during 
the time she is in port, and there are opportunities for seamen to 
get intoxicated in port which it is very difficult for persons circum- 
stanced as they are to resist. Disobedience of orders is a still 
more serious offence ; insubordination goes still further ; but mu- 
tiny is not only a disobedience of the orders of the master, but an 
endeavor by some overt act, to wrest his authority from him. It 
is impossible to prescribe the exact quantum of drunkenness that 
shall work a forfeiture of wages; and it is equally difficult to fix 
the precise amount of insubordination that shall lead to a like con- 
clusion. Generally, I have no disposition to carry the relaxation 
beyond the limits which lord Stowell prescribed, or to make great- 
er excuses for intoxication or insubordination than that noble and 
learned lord considered right for the interests of navigation. 

I am disposed to think that, if the charge against the mariner 
be a single act of intoxication, and a refusal to obey orders whilst 
in a state of intoxication, looking to the previous decisions of my 

















1841.] The Blake. 207 


predecessors, | should not be justified in holding that it would 
amount to a forfeiture of wages. It has been urged that intoxica- 
tion is no justification of another offence, and this proposition is 
true according to the law of England ; but I recollect the obser- 
vation of lord Stowell, that if an occasional act of intoxication 
would not deprive a mariner of his wages, conduct which is almost 
inseparable from intoxication (not amounting to mutiny) ought not 
to work such a forfeiture. But I am not sure that I understand 
the meaning of the words, “ or otherwise conducted himself in a 
mutinous manner.” If I am to understand by these words that 
he might have used disrespectful language to the master, there 
may be some excuse ; but if they mean threatening the master, 
using violent language to the master, and evincing a determina- 
tion to resist his lawful authority, the conclusion to which I must 
arrive will be totally different. But I must take the libel as it 
stands, and 1 am bound not to extend its meaning beyond what 
appears on the face of it; and I understand that it is not intended 
to aver that the mariner was guilty of any thing approaching to 
mutiny, in the exact sense of the term: my sense of mutiny is, 
that it is not merely a disobedience of orders, or insubordination, 
but something of a higher grade ; a defiance and contempt of au- 
thority, and an expressed intention of setting that authority at 
nought. 

On the whole, | have come to the conclusion, not without con- 
siderable doubt, that [am bound to admit the libel ; at the same 
time warning the party, that if his conduct shall amount to what I 
have endeavored to define as coming under the character of mu- 
tiny, I shall consider myself bound to refuse his claim. One of 
the principal grounds on which I admit the libel is on account of 
the misconduct taking place whilst the vessel was in port ; for the 
distinction between conduct in port and on the high seas is of im- 
portance. I shall consider any act of this kind, whilst the vessel 
is at sea, however trifling, as of a serious character; but in port, 
according to the opinion of lord Stowell, a greater degree of indul- 


gence ought to be allowed. 


The cause was argued on the 4th of June, by Addams D., and 
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Robertson D., for the mariner; and by sir John Dodson, Q. A., 
and Nicholl D., for the owners. 

Dr. Lusnincron.—That the mariner did misconduct himself, 
and seriously too, during a part of the voyage, cannot be denied, 
for the fact is admitted in his own plea, and is substantiated by 
the evidence of his own witnesses. One offence only is alleged 
by him to have been committed ; but I think I am bound to take 
into consideration the whole of the occurrences during this long 
voyage, and that I should not do justice if I were to restrict my- 
self to a single isolated transaction. 

Before I consider the facts, it inay be expedient to advert 
briefly to the general principles by which the court must be 
guided ; although I fear it is impossible to lay down any rules so 
definite as to suit the circumstances of every case, or the great 
majority of cases. 

Lord Tenterden, in his learned treatise,’ refers to what fell 


from lord Stowell in the ** Exeter,” 


who expresses himself to the 
effect, that any cause which will justify a master in discharging a 
seaman, during the voyage, will also deprive the seaman of his 
wages. In my judgment, this appears but a very infirm test, and 
one which cannot be uniformly adopted and acted upon with safe- 
ty in transactions with seamen; for in case of disobedience of 
orders (presuming that the orders were proper), whether a master 
is justified in discharging a seaman or not during the voyage, 
must depend upon circumstances continually varying, and to a 
great degree not connected with the conduct of the mariner him- 
self: for instance, the place where the disobedience occurred, 
whether at sea or in a British or in a foreign port, taking into con- 
sideration also the provisions of sir James Graham’s act. The 
discharge of a seaman for an offence, therefore, can hardly be a 
test, unless the offence be so atrocious as to make the discharge 
of the offender absolutely necessary to the safety of the ship. 
The only rule which I can get to guide me is this, that the wages 
may be forfeited, not in cases of discharge for mere disobedience 


1 On Shipping, p. 4, c. 3. 22 Rob., 261. 
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of orders, but where the disobedience is to such an extent as to 
render the discharge of the seaman imperatively necessary to the 
safety of the ship, and the due preservation of discipline. 

I must say, that I cannot but regret that the law should be as it 
is, namely, that the whole wages must be forfeited, or none at all ; 
that the penalty is not according to the enormity of the offence, 
but to the duration of the service. From this loose state of the 
law I draw, however, one conclusion: that as the penalty cannot 
be mitigated, the facts which call for it must be of a very strong 
description, and clearly proved. 

I now proceed to consider the facts of this case, in order to 
determine whether, all circumstances considered, there has been 
such a disobedient, or insubordinate, or mutinous conduct in this 
seaman, as will necessarily work the forfeiture of his wages for 
twenty-two months. It appears, that in March 1837, the vessel 
sailed from this country with a cargo to Bombay and China. On 
her return voyage, she reached the Cape of Good Hope in Sep- 
tember 1838, where Thompson, the master, and likewise the first 
mate, were found guilty of having occasioned the death of a 
seaman on board the vessel ; the former being sentenced to four- 
teen years transportation, and the latter to two years imprison- 
ment. When I see circumstances of this kind occurring on board 
a merchant vessel, the owners of which contend for the forfeiture 
of the entire wages of one of the crew, on the ground of miscon- 
duct, they are not unimportant in their bearing upon the question. 
If owners of a vessel are desirous of securing the good behavior 
of the crew, they should select a master who will fulfil his obliga- 
tions towards those under him, and treat them with humanity and 
attention; who will not only preserve due discipline, but set the 
crew a beneficial example of good conduct on his own part. For 
the master’s conduct the owners must necessarily be responsible, 
and looking at the facts I have stated, must not these mariners 
have had the worst example set them? Must not the discipline 
of the ship have been weakened, and the crew have been tempted 
to commit offences, by those who were invested with control and 

VOL. XXV.—NO. XLIX. 14 
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authority over them? As long as I sit in this chair, I never will 
omit impressing upon owners of the commercial marine of this 
country, a sense of the importance of using circumspection in the 
selection of masters, upon which materially depends the safety of 
their property. 

I think these facts sufficient to relieve me from the necessity of 
touching upon any thing which occurred prior to the vessel’s ar- 
rival at the Cape ; not because there were no grounds of complaint 
up to that time, but it is hardly possible to contend that there is 
any misconduct proved, prior to the arrival at St. Helena, which 
could work a forfeiture of wages. 

Now the facts which occurred at St. Helena, as pleaded in the 
summary petition of the mariner, are these. The vessel arrived 
at St. Helena, on her homeward voyage, on the Ist November, 
1838. On the night of Saturday, the 3d, several of the crew, 
including Kendall, drank to excess, and became intoxicated. At 
half past four o’clock next morning, the crew were called up to 
heave the anchor ; but when they came on deck, “ being still in a 
state of intoxication,” they refused to obey such order, and again 
went below. The summary petition of the mariner goes on to 
state, that about half past six A. M., captain Hadden, the master 
(who was appointed to the command at the Cape, and no com- 
plaint is preferred against his conduct, that he did not perform his 
duty to the crew with fidelity and humanity,) a second time or- 
dered the men to get up the anchor, “when six of the crew, in- 
eluding Kendall, again refused to obey such order, and being still, 
as before, in a state of intoxication, otherwise conducted them- 
selves in a mutinous manner.” ‘The master, thereupon, sent on 
board H. M.’s ship, Fair Rosamond, then lying at St. Helena, for 
assistance : the commander and one of his officers came on board 
the Blake, when the order to the men to proceed to their duty was 
renewed, but which they again (still under the influence of liquor) 
refused to obey. Williams and Fullarton, two of them, were 
thereupon taken out of the Blake, on board the Fair Rosamond ; 
but they subsequently volunteered, and were not taken as prison- 
ers and the master gave to each an order for the balance of their 
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wages up to that period. In a very short time after this took place, 
the mariner alleges, he returned to his work, and discharged his 
duty during the remainder of the voyage. 

The responsive or defensive allegation states the facts with 
some difference. It alleges that there was an illegal and a muti- 
nous combination on the part of the crew; that they were not so 
much intoxicated on the occasion as to be incapable of performing 
their duty ; that Williams (one of the ringleaders,) on being or- 
dered by the chief mate to go forward, “ shook his fist in his face 
in a threatening manner, and used very abusive language ;” that 
when several of the crew, in obedience to the master’s order, 
went to the windlass to heave the anchor, Kendall, Williams, and 
Fullarton ‘‘ did every thing in their power to stop the work, and 
tried to take the men from their bars, and fought them; and Ken- 
dall threw a handspike at W. Thompson, one of the crew, then 
at the windlass, and hit him on the head ;” and that the two men 
were sent on board the man-of-war as prisoners, not as volunteers. 

Now | am naturally led to inquire, if there was a conspiracy to 
commit an act of disobedience, what was the cause which occa- 
sioned these men to conspire? There must have been some 
cause, and something of the nature of a plan to resist the au- 
thority of the master. But after looking into the evidence with 
great care, there is a total absence of all proof of any deliberate 
combination or concerted conspiracy. On the contrary, the res 
geste are of a very different character, and I the more rely on 
this circumstance, because, when there is a deliberate plan formed 
beforehand, all the crew being in a state of sobriety, the conduct 
of the parties will be of a different complexion from that where 
there is an accidental disobedience of orders arising from tempo- 
rary circumstances. It appears that the crew had been drinking 
during the whole night of the 3d November ; that, in addition to 
their Saturday night’s allowance, they got six bottles of liquor 
from another ship, as a present, and continued during the night 
singing and drinking. It would appear that it was notorious that 
the men were so drinking, if not to the master, at least to some of 
the mates, and at half past four in the morning, whilst they were 
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in a State of intoxication, orders were given to raise the anchor. 
What followed ? Insolence, insubordination, and disobedience of 
orders. 

Looking to the evidence on the owners’ allegation, if I were to 
take captain Hadden’s testimony alone, it is quite clear that he 
does not speak to facts which would amount to a forfeiture of 
wages on the part of this mariner. Captain Hadden was unwell 
at the time, and it must be supposed that he was ignorant of what 
was going on during the night, and he did not see the whole trans- 
action when he came on deck. He says, that on the morning of 
Sunday, the 4th of November, at daybreak, he desired the chief 
mate to call up the crew to heave up the anchor, and get under 
weigh ; that in about three quarters of an hour after giving the 
order, he went on deck himself. Previous to this, whilst he was 
getting on his clothes, Williams came into the cuddy, and upon 
being asked what he wanted there, replied, ‘‘ We want to go 
ashore.” Capt. Hadden says, he ordered him out of the cuddy, 
and desired him to go to his duty; but he said, he would see the 
master d—d first before he would go to sea that day, and persisted 
in remaining in the cuddy. Capt. H., being in a weakly state of 
health, was unable personally to turn him out. The chief mate 
came, and ordered Williams forward, when he left the cuddy, as 
well as the mate. He heard a good deal of swearing outside, 
and the voice of Williams in particular. When captain H. had 
finished dressing, he came out, and found the chief part of the 
crew (including Kendall, Williams, and Fullarton) aft on the 
quarter-deck, near the poop, their proper station at that time being 
forward of the mainmast. Captain H. says: “I went upon the 
poop, and ordered the crew to man the windlass: there was a 
general answer given by the crew, that they wanted to go on 
shore. Fullarton, in answer to my order, said he would see me 
d—d first. Several of the crew, including the carpenter, appren- 
tices, and a man who acted as boatswain, and who were willing 
to work, assembled at the windlass, and attempted to heave it 
round; but were unable for want of hands. I returned from the 
poop to the cuddy, and while there, heard a deal of quarrelling 
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and fighting on deck, but did not exactly see what did take place. 
The crew were not drunk upon that occasion.” This is against a 
great part of the evidence adduced by the owners, and almost the 
whole evidence in the cause. Capt. Hadden was ignorant of the 
fact, that they had been drinking al! night. He says: * At the 
end of about an hour, finding the people tolerably quiet on deck, 
l again went up on the poop, and again called all hands aft. 
They mustered about the capstan. I desired them to man the 
windlass, and advised them to give over quarrelling, and return to 
their duty. ‘The same men, who had before refused to weigh the 
anchor, did so again, saying they wanted to go on shore. I told 
them | was not going to detain the ship to let them go ashore. 
They again refused, when I told them they had better go to their 
duty by fair means. Williams, Fullarton, and Kendall, were 
among those who so refused to weigh anchor; Kendall being 
chiefly their spokesman. I told them, if they would not go to 
their duty, I must send for assistance from the man-of-war. 
Williams made answer, ** We’ll all enter on board the man-of- 
war, and leave the 





in the lurch.” Capt. H. says, that on 
the commander of the man-of-war coming on board, Williams 
and Fullarton were taken away “as prisoners;’’ but he admits 
that he gave to the commander a statement of the rate of pay of 
the men, and the stores each had. 

I think it impossible, on such a representation as this, to hold 
that there has been a forfeiture of wages for twenty-two months. 
I do not say that the conduct is not very reprehensible ; that it is 
not extremely culpable conduct ; but I do not think it can be con- 
sidered such an offence (committed, as it was, in a state of intoxi- 
cation) as should work a forfeiture of wages, followed, as it was, 
by an efficient performance of duty during the rest of the voyage. 
According to the evidence of the master, Kendall did not use 
abusive language ; and although it is alleged that he was guilty of 
an act of violence by throwing a handspike at William Thomp- 
son, and striking him on the head, what turns out to be the fact ? 
Thompson has been examined, and denies the statement; he says, 
it was a mere accident, and had nothing to do with the disturb- 
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ance. Other witnesses, exemined to this fact, with the exception 
of one, directly negative it. 

The evidence of the mates attributes language of a very im- 
proper character to Kendall. Mr. Webb states that when the 
crew came on deck, “ the chief mate told them to man the wind- 
lass; upon which Kendall said, he would knock off the head of 
the first - who touched a handspike. Shortly after this, Wil- 
liams came partly up the forescuttle, but not on deck, and calling 
out to the crew, said ‘ Avast, there! it will be time enough to 
heave the anchor up whenI please ;’ upon which those of the 
crew who had come upon deck with Kendall returned with him 





below.” No doubt this is language and conduct severely to be 
reprobated ; but | am not considering the conduct of Fullarton or 
Williams, but of Kendall. Mr. Webb distinctly negatives any 
attempt to prevent the men who were willing to work at the wind- 
lass from doing so; he says, “it was only an interruption and 
jeering.” He states that, on the same day, after the men had 
been taken to the Queen’s ship, he saw Kendall throw a hand- 
spike at Thompson, which struck him on the side of his head and 
cut his ear,—a circumstance which is satisfactorily explained by 
the evidence. 

The last witness for the owners I shall refer to is Mr. Shep- 
herd, the chief mate. He says, several of the crew, of those 
who had refused to obey the call on deck in the morning, were 
aft about Williams, encouraging him ; Kendall was one ; that when 
captain Hadden, from the poop, ordered the crew to man the bars 
of the windlass, Kendall, Williams, Fullarton and others, all 
speaking together, said they wanted to go on shore; that upon 
captain Hadden saying they should not go, they said they would 
enter on board the man-of-war; that *‘in the mean time, those 
of the crew and the apprentices, who had been from the first 
willing to obey orders, made an attempt to heave round the wind- 
lass, but were not able, in the doing of which they were inter- 
rupted by Kendall, Williams, and others of the crew, who tried to 
pull them back from the bars which they had manned :” every 
other witness negatives this fact but Mr. Shepherd. 
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With regard to the sending to the man-of-war, it would appear 
that the communication did not originate with the master; he 
threatened to send for assistance, but it is clear from his own evi- 
dence that the first signal to the schooner was the act of the 
crew ; but it is equally clear that captain Hadden supposed that 
assistance was necessary, for he wrote a request to the captain of 
the Fair Rosamond ; that the latter came on board the Blake, and 
that two men were taken away. But Kendall was not taken. It 
is not very clear whether the two men were taken as volunteers 
or as mutinous seamen; but the case does not depend upon this 
fact. It appears that there was some certificate of wages given 
at the time, which might lead to a supposition that they were not 
sent as mutineers; but I cannot come to the conclusion that they 
were sent as volunteers, as if no misconduct had taken place ; I 
think they were taken because they had been guilty of miscon- 
duct. It seems to be admitted that Kendall called out, when 
they were taking the men away, ‘“* Why don’t you take me? 
I’m a ringleader too.” But this was a mere bravado, uttered 
whilst in a state of intoxication, evincing a desire to accompany 
his two companions; it cannot be taken as an admission that he 
had been guilty of the same degree of misconduct. It is clear 
that the master did not consider the safety of the ship to be en- 
dangered by retaining Kendall, or he would have requested the 
commander of the man-of-war to have taken him too. 

I do not know that it is accurately made out at what precise 
time after the occurrence Kendall resumed his duty; but within 
twenty-four hours he did return to his duty, and showed a readi- 
ness to perform it, and conducted himself with propriety from the 
time the vessel left St. Helena till the close of the voyage. 

I come, not without considerable pain and difficulty, to the con- 
clusion. Is this a clear case of forfeiture of wages? Is it a 
case in which the whole wages, earned in the Indian seas during 
nearly two years of a seaman’s life, are absolutely forfeited? I 
think nothing short of absolute necessity should drive the court to 
so severe a measure. | do not mean to extenuate or excuse the 
misconduct of the mariner, and | should rejoice much if the law 
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gave me the power of mulcting him of a part of his wages; but 
I have not such power; the law binds me to pronounce against 
the whole claim, or for the whole claim. The conduct of the 
mariner has been most culpable, and I hope my judgment will not 
encourage the idea that the discipline of a ship can ever be re- 
laxed with impunity, as I fully admit it is proved to have been on 
this occasion. But it was only one occasion, and when the ine- 
briety was unchecked by the master, or the officers, but was 
allowed to go on to its height, and the consequences were gross 
disobedience and great insubordination ; but of mutiny there was 
none. And what occurred, occurred in port, where the ship was 
exposed to no hazard, and I draw a strong line of distinction be- 
tween disobedience of orders in port, and any insubordination 
whatever when the vessel is on the high seas, where it might ex- 
pose to destruction the ship, the cargo, and the lives of all on 
board. But it is impossible to predicate this of what took place 
at St. Helena. It is absurd to suppose that a concerted mutiny 
would have manifested itself in the presence of a Queen’s ship 
stationed within a few yards of the vessel. ‘There was a tempo- 
rary insubordination, and a relaxed state of discipline led to the 
offence, originating from causes which occurred prior to captain 
Hadden’s assuming the command of the vessel—occurrences for 
which the mariner js not to blame, but in which the then master 
set the worst possible example, and destroyed the discipline of 
the ship. I do not think, that, under these circumstances, I ought 
to pronounce for the forfeiture ; | adopt, therefore, the other alter- 
native, and pronounce for the whole claim, and of course | must 
give the costs, otherwise (as lord Stowell observed) the judgment 
of the court will have no effect. 





In the same Court, January 13, 1841. 
THE TREMONT. 
The sale of a vessel under a decree of the court of Admiralty confers a 
sufficient title to the purchaser, without a delivery of the ship's register. 
The vessel in this case was American property ; upon her 
arrival in the port of Liverpool, she was arrested in a cause of 
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bottomry, the bond having been granted at Boston. She was 
eventually sold under a decree of this court at Liverpool, and pur- 
chased by an American citizen, who refused to complete the pur- 
chase unless the ship’s register was given up to him, which had 
been deposited in the hands of the American consul, when the 
vessel was abandoned. The consul withheld it, on the ground 
that he was bound to send it to the secretary of the United States. 

Burnaby, D., now moved for a monition to the consul, to show 
cause why he should not bring in the register. This being a case 
of an American ship purchased by an American citizen, there can 
be no reason why the consul should not comply with the ordinary 
rule of the court, to bring in the register. A monition has issued 
in other cases of refusal to deliver up a register. [THE Court. 
How will it better your title? You do not show that your title is 
infirm.] It does not appear, that by the law of the United States 
he is compelled to withhold the register, and we are entitled to 
know the ground on which he refuses to deliver it up. 

Dr. Lusuineton. I feel great difficulty in acceding to this mo- 
tion. Iam afraid, if I were to accede to it, | might throw some 
doubt on the general law and the authority of this court to sell and 
give a good title in cases of this kind. It is the undoubted right 
of this court, by the authority which it exercises, and which is 
confirmed by the municipal law of this country, and by the gene- 
ral principles of maritime law throughout the whole civilized 
world, in cases of bottomry, salvage, and wages, brought before 
this court, unless the demand be satisfied, to sell the vessel ; and 
the title conferred by this court, by the warrant of the marshal, is 
a good title against the whole world, and is recognised by the 
courts of this country, and by the courts of all other countries. In 
a case where the vessel was forfeited for a breach of the naviga- 
tion laws, the title was good even against the crown. ‘The conse- 
quences would be fearful, if | were to direct a monition to issue, 
since it must go on a presumption that, by possibility, the title con- 
ferred by this court would not be perfect without the register be- 
ing brought in. In this case, perhaps, the monition might produce 
the document ; but in many cases the document might be abstract- 
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ed, carried off and conveyed to other countries, or the party in 
possession of it might obstinately refuse to give it up, and submit 
to an attachment; the consequence would be, that the title confer- 
red by this court would be considered a defective title, which 
would inflict a serious injury upon the property of persons coming 
under the jurisdiction of this court; it would excite alarm, and de- 
ter purchasers, if any thing were necessary to confer a title be- 
yond the document issued by a decree of this court. 

It is said that, in the case of a British ship, the court has exer- 
cised this power ; but this is subject to different considerations. It 
might be necessary to require the production and delivery up of 
the register, in the case of a British ship, at the custom-house, and 
the court has exercised, perhaps, a municipal jurisdiction over sub- 
jects of this country. But how am I to know the law of the Uni- 
ted States on this subject? It may be according to the law of that 
country, that the certificate of registry having come into the pos- 
session of the master or consul, he is totally prohibited from giv- 
ing it up under a penalty. 

Upon the whole, I do not think I ought to accede to this mo- 
tion, because I could grant a monition only on the presumption 
that the title would be defective without the delivery of the regis- 
ter; whereas I am clearly of opinion that the register is not re- 
quired, and that the only title is the document issued by this court 
in decreeing a sale. 


THE REWARD. 


Affidavits, sworn before a master in chancery, must express the name of the 
place where sworn. 
What is “‘ mere towage.”’ 


This was a question as toa claim for salvage remuneration, 
made on the part of the Nelson, a steam-tug belonging to a com- 
pany in London, for services rendered to the Reward, a valuable 
West-Indiaman, which, on the 17th November last, in going down 
the river from Gravesend, encountered a severe gale, and, under 
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the advice of the pilot, slipped two cables, and was laid on the 
Maplin-sand, from which she got off without assistance, and was 
returning back to the West India docks, when she met the steam- 
tug, which agreed to tow the Reward to London, and this she ef- 
fected in about ten hours. On the part of the owners of the Re- 
ward, the service was regarded as mere towage, and the sum of 
171. 17s. was tendered, as the rate due, according to a printed 
scale of the company. The value of the ship and cargo was 80001. 

A preliminary objection was taken on the part of the owners, to 
three affidavits exhibited on the behalf of the salvors, which had 
been sworn before a master extraordinary in chancery, the name 
of the place not being mentioned in the jurat. 

Burnaby, D., and Robertson, D., in support of the objection, 
cited an order of the court of chancery, under which it was requir- 
ed that the place where the affidavit is made should be mentioned ; 
and The King v. The Justices of the West Riding of Yorkshire,’ 
where the court of king’s bench held it to be a valid objection to 
an affidavit sworn before a commissioner of the court, that no 
place was mentioned in the jurat. On the other hand, the Queen’s 
Advocate and Addams, D., argued, that no order had been made 
by this court, that it would not receive affidavits in which the 
name of the place was not mentioned, and that (except in cases in 
penam) it had been usual and customary to receive such affidavits, 
which had never been objected to; a fact confirmed by the re- 
gistrar. 

Dr. Lusnincton. ‘The objection is of a technical nature ; but, 
as it has been taken, the court is bound to consider and dispose of 
it. The mode of proceeding in these cases is a very summary 
mode, for the benefit of all concerned, and endeavors are made to 
take evidence in every possible shape, to save expense and bring 
the case to a speedy conclusion. At the same time it is 1mpossi- 
ble that justice can be done if the evidence received, supposing it 
should be wilfully false, should be of a kind, or have been taken 
in a manner, which will not stand the test of inquiry in a criminal 
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court ; that is, that a prosecution for perjury, which is a great pro- 
tection, could not be instituted. How is it that affidavits made be- 
fore a master in chancery are admitted in evidence in this court ? 
Properly speaking, this court has three modes of taking evidence : 
by the examination of witnesses ; by affidavits before a surrogate 
or a commissioner; but, as I said, for the sake of convenience, 
affidavits made before a master in chancery or a justice of peace 
are also admitted. But a master in chancery, as such, has no au- 
thority to administer an oath in any matter relating to business in 
the high court of admiralty ; he derives his authority only from 
the court which appoints him, and it is a perfect anomaly, there- 
fore, to suppose that I could take, as evidence, an affidavit made 
before an officer appointed by the court of chancery, in a manner 
which would preclude that court from receiving it. I must pre- 
sume that the court of chancery, in laying down the rule, pro- 
ceeded on just grounds, in order to protect suitors and prevent 
irregularity, and I can well understand that great inconveniences 
might arise from the place where the affidavit was made not being 
named, the power and jurisdiction of masters extraordinary in 
chancery being limited to be exercised at a certain distance from 
London. On the whole, I think, that, as the objection is pressed, 
it might be attended with danger if I received these affidavits ; I 
am, therefore, bound to reject them as not admissible evidence. 
But as it is stated to me that, somehow or other, without the at- 
tention of the court being called to it, similar documents have been 
received as evidence, | think I am also bound to allow the other 
party, if they desire it, the opportunity of having the affidavits re- 
sworn. 

(The objection, however, was afterwards waived, and the affida- 
vits were received; but the court directed the practice to be 
altered. ) 

The merits of the case were then entered into, and the main or 
only question was, whether the service was or was not to be con- 
sidered towage. Upon which point the judgment of the court was 
as follows : 

Dr. Lusnincton. The simple question is, what was the condi- 
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tion of the vessel at the time when assistance was proferred to her 
by the steam-tug. The extent of the damage admitted is this; 
that she had lost (according to the statement in the protest) her 
starboard kedge, the larboard fore-kedge, the starboard end of her 
windlass, and the bit-head carried away. But she had a stream- 
anchor, and that any damage had been done to the masts, the 
sails, or the hull of the vessel, is not even alleged. Being in this 
state, the Nelson comes up for the purpose (I will take it) of ren- 
dering assistance to vessels in distress. ‘The question is, whether 
I am to hold, that what was done afterwards was a case of mere 
towage, or whether it partook of something of a different nature. 
I apprehend that when we speak of mere towage only, that ex- 
pression in this court has been confined to vessels that have re- 
ceived no damage, and that it is not strictly applicable to those 
which have received any damage or injury, because it is obvious 
that it frequently occurs that vessels have received the greatest 
possible damage at sea, and yet the service rendered to them re- 
solves itself into bare towage after all. Therefore, I conceive 
that mere towage reward is payable in those cases only where the 
vessel is in precisely the same state and condition that she would 
ordinarily be in without having encountered damage, risk, or acci- 
dent. ‘There is an infinite variety of circumstances which may 
enhance or diminish the value of a service rendered —the state of 
the weather, the degree of damage which may have occurred to 
the vessel, or the extent of her incapacity or disability. On the 
present occasion, the weather -had originally been exceedingly 
severe, because the wind had blown a gale from W.S. W., but 
the gale had not only subsided towards the morning, but the wind 
had veered towards the N. N. W., and I have no doubt that had 
the weather continued as it is described at the time when the Nel- 
son came up, in all probability this vessel, having on board her 
stream anchor, might have reached the port of her destination in 
safety. But, nevertheless, I by no means incline to the opinion 
that she was as safe, or in as perfect a state of security for per- 
forming her voyage from the Nore to Gravesend, as if she had two 
other anchors and cables; because the pilot says, ‘‘ There was a 
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stream anchor on board, and by the aid of the capstan the vessel 
might have anchored, if the weather had continued as it was.” 
That was a contingency which no man could foresee; the want of 
the two anchors and cables lost might have proved of serious con- 
sequence to the vessel. Believing the true distinction between 
mere towage and the contrary to be, that mere towage consists in 
conveying a vessel, by towing her, from one place to another, 
when she has experienced no accident, and that service of a differ- 
ent nature is rendered where there has been any accident, what I 
am to do is, to consider whether what was tendered is a fair re- 
ward for that service. 

After the storm was over, it was to be expected that the Nelson, 
finding herself in the situation where she was, and well aware of 
what probably might be the effects of the past gale, might, with 
propriety, have looked to the possibility of turning her power to 
the best advantage, by rendering assistance to vessels in distress, 
in preference to carrying on her ordinary occupation ; because I 
cannot hold that she was bound to continue a towage service, if 
demanded. I think she had a perfect right to apply her services 
in the most advantageous manner to herself and her owners. Un- 
der these circumstances, the question is, whether I ought to hold 
that the tender made is sufficient. The estimate is taken in this 
way —a card is produced of the rate of compensation required by 
the company to which the steamer belongs; and it is said, ** This 
is the amount you are entitled to.”” Now, I am of opinion, that 
this was not done in the ordinary course of proceeding, and con- 
sequently that it affords no criterion. My opinion is, that it was a 
service of a higher nature, but not of a much higher nature. [| 
consider it a service rendered to a vessel not in any very great 
degree of distress, because the different degrees of distress are in- 
finite ; but still to a vessel greatly benefited by the essential ser- 
vice rendered to it. Looking at all these circumstances, I cannot 
think that I award too great a sum if I allot 80. 

I cannot leave this case without noticing one observation of 
counsel. It has been said that, in former times, the court of 
admiralty directed its attention to the personal services of the 
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; 
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salvors, and, comparatively speaking, little weight was given to 
demands on the part of owners. Undoubtedly that is the true 
doctrine, but 1 apprehend that doctrine does not apply to steam- 
vessels at all. It is the duty of the court to bear in mind the ob- 
servations which fell from lord Stowell,’ when the first case of 
salvage by a steam-vessel came before him. Through the medi- 
um of these vessels an increased security is conferred on the mer- 
cantile navy, and it is the duty of this court to encourage them to 
continue these services. I must recollect, at the same time, that, 
in nineteen cases out of twenty, an excessive burden in the first 
instance falls on the underwriters ; but whether upon them or upon 
the owners, it is in reality ultimately borne by the latter ; because 
the underwriters must demand a premium in sufficient proportion 
to enable them to carry on their business with ordinary profits ; 
and if extraordinary salvage remuneration were given, it would 


tend to increase the amount of the premium, and be ultimately 
borne by the owners. 





In the Arches Court, January 21, 1839. 


Grant v. GRANT. 
Inference of the crime of adultery from letters. 


This was a suit brought by letters of request from the court of 
Winchester, promoted by captain Alexander Grant, against Maria 
Theresa his wife, for a separation, by reason of adultery. The 
parties were married in 1825, at Madras, in the East Indies, and 
cohabited in various places in the East and in this country, six 
children being the issue of the marriage. In 1835 or 1836, they 
sailed from England to the East Indies in the Lord Lowther, the 
property of captain Grant, and under his command, accompanied 
by two of their children, and another was born on this voyage. 
They proceeded to various places, and in May, 1837, being at 


' In the “ Raikes,” 1 Hagg. A. R. 246. 
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China, they left that country in the Lord Lowther, a moiety of 
the cargo being owned by captain Grant, who appointed Mr. Ar- 
thur Vincent, formerly in the East India company’s service, to 
command the vessel, he (captain Grant) and his family coming 
home in her as passengers, including three servants, one male and 
two female. The cabins occupied by captain Grant and his fam- 
ily were in the after-part of the vessel, beyond the cuddy; they 
consisted of sleeping cabins and a sitting cabin. ‘The cuddy was 
open to the officers of the ship, and others; but no person had a 
right of access to the cabins of captain Grant, to enter which it 
was necessary to pass through the cuddy. Soon after the com- 
mencement of the homeward voyage, and especially after leaving 
St. Helena, it was observed by persons on board that captain Vin- 
cent paid particular attentions to Mrs. Grant (who is a French 
Creole of the Mauritius,) beyond what were required from the 
commander of the ship to female passengers, and that Mrs. Grant 
seemed pleased with and encouraged those attentions. Margaret 
Jamieson, the nursery-maid, in attendance upon the children, how- 
ever, saw nothing in their conduct to excite suspicion in her mind ; 
she had seen them sitting alone in the cuddy, and in the sitting 
cabin, but never saw any impropriety. Mr. Cockerell, purser of 
the ship, and a friend of captain Grant, observed that captain Vin- 
cent paid more particular attention to Mrs. Grant than was required, 
and she seemed to encourage it ; but it did not appear to him that 
there was any improper object in his attentions, and knowing that 
captain Vincent was engaged to be married on his return to Eng- 
land, he appeared to him to be making court to captain Grant, 
through his wife, with a view to his interest. Captain Grant was 
in the habit of walking the deck for hours together, and of sleep- 
ing in his cabin after dinner from six to eight o’clock. There was 
only one occasion that created suspicion in his mind, but he did 
not think of it afterwards. On entering the cuddy, suddenly, one 
evening, when Mrs. Grant and captain Vincent were sitting to- 
gether, they seemed embarrassed and confused. ‘Three other per- 
sons on board the vessel, the steward, the carpenter, and a mid- 
shipman (also examined on the libel,) deposed to a very visible 
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intimacy between captain Vincent and Mrs. Grant; to their being 
much alone together, when captain Grant was on deck, or asleep ; 
to their sitting in earnest conversation on the deck ; to a difference 
in their conduct when captain Grant was present, and to the coarse 
jokes of the crew on the subject of their behavior. One of them 
spoke to their seeing captain Vincent and Mrs. Grant on a sofa in 
the cabin, he sitting, and she reclining ; another to an act of gross 
familiarity on the part of captain Vincent with the person of Mrs. 
Grant, placing his hand on the inside of her thigh. Mr. Ander- 
son, the only passenger, and who was examined on Mrs. Grant’s 
allegation, saw no impropriety between Mrs. Grant and captain 
Vincent. The vessel reached England on the 10th or 11th of 
November, when captain Grant and his family landed at Brighton, 
first staying at the Norfolk hotel, and then taking lodgings in 5, 
Regency square. Jamieson stated, that, just before their arrival, 
Mrs. Grant told captain Vincent, in her presence, that she should 
be glad to hear from him how he found his bride, and it was ar- 
ranged that he should address his letters under cover to Jamieson, 
who proved that one letter came in that way, which Mrs. Grant 
said was from captain Vincent. On the 20th December, during 
the absence of captain Grant in London, captain Vincent, who 
had come to Brighton the preceding evening, called at Regency- 
square, and was shown up to the drawing room, where Mrs. Grant 
was, and where they remained alone together for some time. 
Captain Vincent dined there, and slept there that night, a bed 
having been borrowed by direction of Mrs. Grant, and put up ina 
room on the ground floor, Mrs. Grant sleeping (a daughter of 
about six years of age with her) on the floor above. Mrs. Grant 
desired that the hire of this bed should not be charged to captain 
Grant, as she would pay it herself. Captain Vincent left the house 
at twelve o’clock on the 21st of December. During the time he 
was there, on the 20th, about five in the afternoon, the male ser- 
vant, entering the drawing-room to light the lamp, found Mrs. 
Grant and captain Vincent sitting together on the sofa, his arm be- 
ing round her waist. On the 9th of February, it happened that cap- 
tain Grant, being at the Jerusalem coffee house, looked into the 
VOL. XXV.—NO. XLIX. 15 
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pigeon-holes where letters for persons frequenting the coffee room 
were deposited, and saw four letters in his wife’s hand writing, 
addressed to captain Vincent. He opened them, and found their 
contents (partly in English and partly in French) to be as fol- 
lows :— 


No. 1. 
“ Brighton, December 24, 1837, 12 o’clock at night. 

‘** My dearest Arthur,—Those only who have suffered them can 
tell the unhappy moments of separation. O, my Arthur, let me 
speak in a language so well [then in French] understood by you, 
and which being more familiar to me, I wish to express to you the 
sentiments of my oppressed heart. Since you have disappeared 
from before my eyes, | have experienced the most cruel sensation. 
Exactly, | can tell you, in the simplicity of my heart, that the 
comparison absolutely is as if you had appeared to me like that 
beauteous star, which in nature gives, by its influence, life to the 
dying plants, and in whose absence that which is most brilliant is 
seen to wither and decay. I believe, Arthur, that we were formed 
in heaven to be closely united in this life ; for, in truth, with the 
sublime sentiments and the sympathy which we feel towards each 
other, how delightfully would our lives have passed together ! 
Yes, my beloved Arthur, your Maria is virtuous, and possesses a 
heart which would have rendered you for ever happy. Never 
should we have seen a cloud approach our heads; all my joy 
would have been in thinking how to prove to you from day to day 
how delightfully life flows on, when hearts and delicacy of senti- 
ments are united, as much as two creatures can be, the one with 
the other. Now I consider myself, in the silence of this night, 
lonely as the solitary dove, of which our love is the emblem, in 
the fidelity of our hearts, inflamed with a delicious sentiment, 
which has made us experience that which the crowns of sovereigns 
cannot in an equal degree possess. With this idea your faithful 
Maria will, while life endures, never cease to cherish and respect 
you. Have a care, O my Arthur, not to neglect your friend. 
More than that, be the physician who ought to cure me with pru- 


dence, for my life is linked to you; you are all to me in this 
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world. ‘This is not alone the idea of exalted love, but it is very 
serious. Let us take our precautions: let us be prudent with 
each other. Write to me at the end of this week, under cover, 
and address to Margaret Jamieson, 5, Regency-square ; it is bet- 
ter, because the good Margaret likes you, and as she receives many 
letters from her friends in Scotland, it will not cause any suspicion. 
Have patience ; and with prudence we shall, in despite of the 
jealous, be favored. My wish will be, that 1 may at my last sigh 
entertain those ardent flames which you have implanted in my 
breast. [Then in English] Adieu, my dearest Arthur: I sincerely 
hope to hear something soon from you. Iam so wretched, that I 
am sure God will have pity on your poor and devoted friend. Be- 
lieve me, yours ever most affectionately, M. G.—Pray do kindly 
excuse my handwriting; but | am so nervous, that | cannot do 
any thing well—it is a madness! Adieu.” 


No. 2. 
“ Brighton, December 29, 1837. 

‘** My dearest Arthur [in French,]—I could not pass these sol- 
emn days without expressing to you all the wishes of this heart so 
devoted to you in every thing which is most exalted in love. I 
cannot contemplate, without extreme emotion, the state in which 1 
was when you bid me adieu. [Then in English.] This very day 
last week, | may say,—fixed in her choice, and faithful but in 
vain,—see me neglected on the world’s rude coast, the dearest 
companion of my voyage lost. O, my Arthur [in French,] when 
may I hope to see you again ?>—if it were possible in your journey 
only for half a day, like the brilliant lightning which illuminates 
the uncertain steps of the traveller. I render thanks to that divine 
Providence, so infinite in all the profusion of its blessings upon 
my sweet family. My husband is very good and attentive in all 
things, which any other but myself would appreciate ; but I am 
not worthy ; I have not the power (or I am powerless—Je n’ai 
pas de pouvoir ;) you alone are enabled to bring me to reason ; 
but at present all my weak nature is absorded but in you alone. 
[Then in English.] Adieu. Believe me, yours ever most affection- 
ately, M.G. Pray do excuse this—in haste.” 

15* 
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No. 3. 
“ Brighton, New Year's day. 

** My dearest Arthur,—I begin this day in offering my heart to 
God to bless yourself and my blessed family. [am obliged to go 
to London tomorrow for a week. You will be sorry to hear that 
your Maria has received, two days ago, the most afflicting intelli- 
gence that has reached her. I pray to God to comfort me and to 
enable me to sustain this heavy stroke with that resignation to his 
will which none but himself can give. I may say, O my Arthur, 
with the poet— 


‘ Doomed as I am in solitude to waste 


The present moments and regret the past.’ 


deprived of every joy I valued most (my love torn from me,) and 
I have lost my blessed mother. [Then in French.] The next week 
will make a very melancholy impression on my heart, when I re- 
flect, in the bitterness of this oppressed heart, that your unfortu- 
nate and too faithful Maria will be clad in the sad garments of 
deep mourning, and without the hope of hearing your cherished 
voice to console her. [Then in English.] O, Arthur, think of 
your own, own devoted Maria. [In French.] I acquaint you with 
my sorrows, because | know your precious heart. I am obliged 
to finish my letter, as my head is very confused. I ought to take 
care of myself, as | am still very delicate. [In English.] Believe 


‘ 99 


me, yours ever most affectionately, M. G. 


No. 4. 
se 6, Regency square, January, 1838. 

** My dear Captain Vincent,—I am very much rejoiced to hear 
of your marriage, and wish you and your wife all the happiness 
that it is possible to possess in this world. My husband partici- 
pates in my feeling towards you, and | need not say how happy I 
should be to give you a comfortable room, if you could make it con- 
venient to pass through Brighton accompagné de votre epouse. | feel 
my late bereavement very severely ; it is indeed a very trying dis- 
pensation ; but I trust the Almighty will enable me to bear it with 


fortitude. My health is very delicate at this time; indeed, I feel 














1841.] Grant v. Grant. 229 


myself very weak, and I am ordered not to go out at all. You 
will, 1 am sure, be glad to know that the children are quite well ; 
they are rejoiced to hear of your wedding, and desire their best 
love to you and Mrs. Vincent [In French,] with respects from 
the good Margaret, who thinks that you have not fulfilled the 
wishes she expressed, in as far as relates to her desire of having 
some wedding cake for herself; | expect that she will have some 
dreams on this subject [In English.] Your little friend, Lowther, 
is growing a very fine boy. Fortune still smiles on captain Grant; 
you will be glad to hear that he is connected with some of the 
highest people in England in the way of business. I hope that 
my young friend, E. Vincent, is well, and that our separation will 
not make him forget me; as you are better acquainted with his 
mother than myself, | trust you will prevail on her to allow him to 
pass a fortnight here, as Brighton is a very healthy place, and I 
think he would be happy with my children and his sincerest 
friend. With my best wishes for yourself, and kind love to Mrs. 
Vincent, | remain, my dear captain Vincent, yours very sin- 
cerely, Maria GRANT.” 

Captain Grant proceeded with his solicitor and a friend to his 
house at Brighton, and searched for other letters, but without 
effect. Whilst he was engaged in the search, Mrs. Grant, in a 
conversation with Mr. Bolton, the solicitor, vehemently denied 
having written more than one letter to captain Vincent, and of 
which captain Grant was cognizant; and declared that if there 
were any others, they were forgeries, and there was a conspiracy 
against her; that she never committed adultery with captain Vin- 
cent; saying, that ‘no person ever saw her in his arms.” On 
the letters being produced, she exclaimed, ‘* Ah! I thought they 
had all been received ;” and added to this effect: ‘* my mind 
may be contaminated—my body is pure.”” An action at law had 
been brought by captain Grant against captain Vincent, which 
went by default, and damages were assessed before a special jury, 
to the extent of £500 and costs. 

Addams, D. and Curteis, D. for the husband; Phillimore, D. 
and Haggard, 1). for the wife, contending that there was nothing 


whereon to found a sentence of separation. 
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Sir H. Jenner.—The facts of this case lie within a narrow 
compass ; the question is as to the sufficiency of the proof. The 
result of the evidence of the witnesses from on board the Lord 
Lowther, I think, clearly shows, that an intimacy between these 
parties had grown up, and acquired considerable strength, which 
was of a nature totally inconsistent with propriety, considering 
their relative situation ; Mrs. Grant being a married woman, with 
her husband, children, and servants on board ; though it does not 
certainly go to the extent of proving the commission of the crime 
of adultery ; and if the case had stopped here, although there are 
circumstances entitled to considerable weight, I do not think them, 
standing alone, sufficient to justify a conclusion of adultery. But 
it does not terminate here. The arrangement, by which captain 
Vincent was to write to Mrs. Grant, under cover to Jamieson, on 
their arrival in England, considering what had been the conduct 
of the parties during the voyage, is calculated to excite a consid- 
erable degree of jealousy, and a suspicion that it was not so much 
with a view of hearing of captain Vincent’s bride, as for some 
other object, that Mrs. Grant adopted this contrivance for a secret 
correspondence. ‘There is proof that one letter passed ; there is 
no proof that Mrs. Grant wrote to captain Vincent, though that 
might have been done without any machinery. 

There is nothing to show that Mrs. Grant had informed captain 
Vincent of the absence of her husband, when he called on the 
20th December; nor are there any means of ascertaining for 
what purpose the visit was paid. On the forenoon of that day, the 
parties were for some time, at least, alone together in the drawing 
room ; what passed between them on that occasion, the court has 
no opportunity of knowing. Between three and four o’clock, cap- 
tain Vincent, Mrs. Grant and the children, went out for a drive 
and returned about five, when it was almost dark, and on their 
return, the parties were observed sitting on the sofa, without a fire 
and without a light, his arm being round her waist. ‘This is said 
to be a trifling circumstance ; | am of opinion, however, that it is 
not a slight circumstance, considering the conduct of the parties 


on board the vessel. And the case does not rest here ; for (cap- 
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tain Grant being absent) captain Vincent is to sleep in the house 
and there is some machinery set in motion for this purpose. 
The circumstance itself of captain Vincent (who had slept the pre- 
ceding night at the Albion hotel) sleeping in the house, is some- 
thing extraordinary ; but a bed is hired for the occasion; the 
charge is paid by Mrs. Grant, in order that it should not come un- 
der the observation of the husband, and the fact of captain Vin- 
cent’s sleeping in the house is concealed from him. In conjunc- 
tion with the occurrences on board the vessel, these circumstances 
afford strong grounds for believing that an improper intimacy sub- 
sisted between the parties. During the night of the 20th Decem- 
ber, it does not appear that any person heard Mrs. Grant go from 
her room, or captain Vincent go from his; the circumstances, 
therefore, attending this visit, suspicious as the conduct of the par- 
ties is, are not sufficient to render it certain that an act of adultery 
took place, so as to found a sentence of separation. 

As far, then, as the parol evidence goes, there is quite sufficient 
to satisfy the mind of the court, that there was an intimacy and 
attachment between Mrs. Grant and captain Vincent entirely incon- 
sistent with the character and duty of a virtuous married woman, 
and the principle applicable to cases where there is no direct and 
positive evidence of an act of adultery at any particular time or 
place is, that all the circumstances must be looked at together, 
and thence a conclusion must be drawn whether an act of adul- 
tery may not have taken place at some time or other. In this 
case, however, there are other circumstances which appear to me 
to leave no doubt that an act of adultery has been committed, 
though it is difficult to come to a certain conclusion as to the par- 
ticular time or place: I allude to the letters which have been pro- 
duced in the cause. ‘Though Mrs. Grant, on being shown these 
letters, denied an act of adultery, (as she had denied the writing 
of those letters as long as she could persist in that averment) she 
showed her sense of their character by admitting that her mind 
and affections had been given up to captain Vincent ; that, though 
“her body was pure, her mind was contaminated.” ‘Taken in 


conjunction with all the preceding circumstances, those letters 
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lead to the inference that adultery had heen committed between 
the parties. 

The sentiments contained in the first letter express a great deal 
more than could have been excited in the mind of this lady by a 
mere visit of civility on the part of captain Vincent (as suggested), 
to take leave of the children ; | should have been glad to have had 
an explanation of some passages in this letter consistent with 
such a suggestion. Is the expression “I cannot contemplate with- 
out extreme emotion the state in which you bade me adieu,” con- 
sistent with the supposition that captain Vincent’s visit had been 
one of mere civility! ‘* Now I consider myself in the silence of 
this night, lonely as the solitary dove, of which our love is the 
emblem, in the fidelity of our hearts, inflamed with a delicious 
sentiment, which has made us experience that which the crowns 
of sovereigns cannot in an equal degree possess.” I should like 
to have a construction of this passage consistent with perfect inno- 
cence ; because it has been contended, not only that the proof is 
not sufficient to establish the guilt of Mrs. Grant, but that it is 
sufficient to prove her innocence ; and I| should like to know how 
to reconcile this letter with an opinion of the innocence not of a 
young person of sixteen or seventeen, but of a lady of mature 
years, who had been married twelve years and was the mother of 
six children. ‘* Have patience and with prudence we shall, in 
spite of the jealous, be favored.” Favored in what? It is quite 
idle to suppose that these passages are consistent with innocence 
and purity. It is utterly impossible for the court to bring its mind 
to believe that Mrs. Grant would have written in these terms to 
captain Vincent, unless there had been a consummation of the 
offence imputed to her at some time or other. 

The letter No. 4, is quite a different subject ; that was written 
with the assistance of the lady who attended the children as gov- 
ernness, (Mrs. Grant not having a perfect command over the Eng- 
lish language,) and with the full concurrence of captain Grant ; 
and it is a letter which might, with great propriety, be addressed 
by a passenger to the captain of the ship; and this is the letter 


which, for a long time, Mrs. Grant insisted had been the only 
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letter she had written to captain Vincent. It has been stated in 
the argument, that this is the first case in which the court has been 
asked to come to the conclusion of an act of adultery on letters 
which do not contain an express avowal and admission of the fact. 
But these letters are not to be taken as proofs independently of 
other circumstances ; they are to be taken in conjunction with all 
the other circumstances—the conduct of the parties during the 
voyage, and on the 20th and 21st of December, and the unwilling 
admission drawn from Mrs. Grant that these letters were evidence 
of contamination of mind ; and, so considered, they can lead but 
to one conclusion. ‘The letters in the case of Hamerton v. Ham- 
erton were of a different description, and under different circum- 
stances. ‘The parties in that case were never seen in a situation 
where adultery could be inferred, and the letters were written by 
a person seeking to seduce the lady ; and the character of the se- 
ducer was such, that, had her ru been completed, the letters 
would have left no doubt of the fact. 

On the whole of the case, therefore, | am of opinion, founding 
that opinion upon the facts disclosed by the witnesses, as well as 
upon the letters ;—and reluctant as | am to pronounce a sentence 
that shall consign this lady to infamy—that she has committed the 
offence imputed to her, and that captain Grant is entitled to the 


separation he has prayed. 


In the Prerogative Court of Canterbury, December 11, 1840. 


In THE Goops or ANN JOLLY, OTHERWISE SMITH, WIFE OF THOMAS 
JOLLY. 


In the case of a will of a married woman, under a feigned name, adminis- 
tration of the wife's effects, in that name, was refused to the husband. 


The deceased, Ann Jolly, was the wife of Thomas Jolly, an 
orange merchant in Farringdon-street, London. She had no sep- 
arate property, but on the Ist of November, 1840, four days be- 
fore her death, she called her son and only child (T. H. Jolly), 
who went to her bedside, when she told him to take from her stays, 
where it was sewn up, a parcel, which he accordingly did, and she 








234 Jurisprudence. 


delivered it to him, desiring him to take care of it, and if she re- 
covered, to return it to her; if not, to open it, and keep it. She 
died on the 5th November, when the son opened the parcel and 
found it to contain bank receipts, for three per cent. stock to the 
amount of 350/. purchased in 1821 and 1823, in the name of 
** Ann Smith; ” a broker’s account for the same ; a paper in the 
deceased’s handwriting stating she had not had any interest for 
the money so invested, and a paper, in a testamentary form, to 
the following effect: —‘ In the name of God, Amen. I, Ann 
Smith, late of Epping, Essex, do declare this to be my last will 
and testament. I give and bequeath to Thomas Horatio Jolly, 
son of Thomas Jolly, all the money | possses in the bank of Eng- 
land in the three and four per cents., hoping he will receive it, 
and no one else.”” Reference was then made to some children in 
America, and it bore date 3d May, 1824, and was signed “ Ann 
Smith, of Epping, Essex.” A memorandum at the foot purported 
that she had received no dividend on this money, and it was en- 
dorsed * T. H. Jolly, 79, Farringdon-street.”. The husband had 
ascertained at the bank, and at the office of the broker, (who was 
dead) that this amount had been invested in the name of Ann 
Smith, and that no dividends had been paid on the stock. It was 
proved that the deceased, whose maiden name was Richards, 
about the year 1821, had been on a visit to Epping, but there was 
nothing to connect her with the name of Smith. 

Haggard, D., moved for a grant of administration to the hus- 
band of the effects of the deceased, as ‘* Ann Jolly, otherwise 
Smith.” 

Sie H. Jenner.—Is the court to identify Ann Jolly with Ann 
Smith? It is impossible that | can grant administration to the 
husband of his wife’s effects as ‘Ann Jolly otherwise Smith.” 
She never appears to have gone by the name of Smith on other 
occasions. If the husband takes administration, it must be in the 
name of “Ann Jolly.” The property must be recovered by ac- 
tion, or in chancery, or some other mode; it is not for this court 
to take upon itself to decide the point, that Ann Jolly is the same 
person as Ann Smith, for the purpose of obtaining this money : it 


would be very dangerous for the court to do so. 

















CRITICAL NOTICES. 


1.—The Revised Statutes of the State of Vermont, passed Novem- 
ber 19, 1839, to which are added several public acts now in 
force; and to which are prefixed the constitutions of the United 
States and of the State of Vermont. Published by order of the 
legislature. Burlington: Chauncey Goodrich. 1840. 


THE volume, of which the above is the title, is the result of the 
second general revision of the statutes of Vermont. The first took 
place in 1797, and was executed by a committee consisting of 
Messrs. Roswell Hopkins and Richard Whitney, appointed in 1795, 
to whom were afterwards added, in 1796, Messers. Nathaniel Chip- 
man and Samuel Hitchcock. In 1807, a compilation of the stat- 
utes, which had been prepared by Thomas ‘Tolman, was ordered 
to be printed and published by the legislature. In 1823, William 
Slade, jun., prepared a compilation of the laws, in pursuance of an 
appointment by the governor and council, authorized by an act 
of the legislature. ‘This compilation, which we have shortly no- 
ticed (vol. xvili. p. 252,) was published in 1825. A second vol- 
ume, containing the laws subsequently enacted, was prepared and 
published, under the authority of the legislature, by Daniel P. 
Thompson, in 1834. In 1837, an act having been passed, autho- 
rizing the governor and council to appoint five commissioners to 
revise the statutes, Messrs. Robert Pierpont, Samuel Swift, John 
Smith, Norman Williams, and Lucius B. Peck were appointed for 


that purpose. ‘These gentlemen entered upon the task assigned 
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them, and, in 1839, presented their report to the legislature. It 
was adopted and enacted. 

The work before us bears a general resemblance to the revi- 
sions which have preceded it, particularly those of New York and 
Massachusetts. It differs, however, from both, in being divided 
only into titles and chapters, omitting the formal division into parts, 
which characterizes those revisions. But, notwithstanding this, 
the same general arrangement is observed ; and herein, we think, 
the Vermont revisers have improved upon the example of their 
predecessors ; inasmuch as they have not attempted to give their 
work that appearance of completeness, unity, and orderly arrange- 
ment, which naturally attaches to a division into parts ; and which 
are certainly wanting in the New York and Massachusetts revi- 
sions. 

The commissioners seem to have executed their task in a highly 


satisfactory and creditable manner. 


2.—Review of the d’Hauteville Case: recently argued and deter- 
mined in the court of general sessions for the city and county of 
Philadelphia. By a member of the Boston Bar. Reprinted 
from the January number of the Law Reporter. Boston: 
Weeks, Jordan & Co. 1841. 


A law journal may, with strict propriety, take notice of legal de- 
cisions, in their bearing upon the public morals; and it may, 
as we think, refrain from doing so, without a dereliction of duty. 
In our last number, we noticed the decision of the somewhat 
famous d’Hauteville case, with considerable severity, as a flagrant 
and unjustifiable departure from known and established principles ; 
but we refrained from commenting upon the conduct of the par- 
ties, in its influence upon society and its bearing upon the public 
morals ; a task, which we have now no occasion to take upon our- 
selves, even were we so inclined, since the able and elaborate re- 
view of our cotemporary of the. Law Reporter. The editor of 
that work, who is the author of the review before us, has taken 
up the case and examined it in its connection with and bearing 


upon the morals of the domestic and social states, as well as in its 
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character of a legal question ; and, in both respects, has acquitted 
himself with great ability and success. If we felt inclined to crit- 
icise his performance, we should say something of the unneces- 
sary fierceness with which he sets himself to attack the conduct 
of the respondents, and of the somewhat desultory manner in 
which the legal examination is conducted. But both these faults 
(if such they be) are attributable to the very great haste in which 
such a review, in order to possess any interest at all, must una- 
voidably be written. If our contemporary could have given him- 
self more time, we are sure that the legal argument, without losing 
any of its fulness and completeness, would have been more con- 
densed, and differently if not better arranged ; and that the com- 
ments upon the conduct and motives of the respondents, without 
losing any thing of their truth or severity, would have manifested 
less of that feeling of personal hostility, which we are confident 
does not exist in the slightest degree in the breast of the writer. 
The notice, which we felt it to be our duty to take of this case, 
as a legal decision, has been republished in many of the newspa- 
pers, and accompanied, in some, with editorial remarks, in which 
it is spoken of in terms of high approbation. But our views, it 
seems, have not met with universal favor. Mr. David Sears, one 
of the respondents, has seen fit to attack us, in a communication 
under his own signature, published in the Boston Daily Advertiser, 
soon after the publication of our last number. We shall not enter 
into a legal controversy with Mr. Sears, or with the able and 
learned gentleman, who, it is understood, acts as his legal adviser 
and critical supervisor in this matter. On the legal question, we 
have two remarks to make :—first, that it was no part of our pur- 
pose to defend the law, as we believed it to exist, or to consider 
what it ought to be; but, secondly, to state simply what we sup- 
posed the law to be, and to compare the decision of the court by 
that rule. The legal argument, if such it can be called, in Mr. 
Sears’s communication, is directed rather to show what, in his 
opinion, the law ought to be, than what it actually is. The only 
thing stated by Mr. Sears, to which we have any answer to make, 
is the singular charge of a conspiracy against him and his family, 








238 Critical Notices. [April, 


by the editors of the Jurist and the Law Reporter; a charge 
founded, we suppose, upon the slender basis of those two journals 
having noticed the d’Hauteville case, at the same time ;—and the 
answer to which is, that the January numbers of those periodicals 
were the first in which the case could have been noticed. If this 
be not a sufficient answer, we will add, for the satisfaction of Mr. 
Sears, that the charge is wholly groundless ; the present editor of 
the Jurist is wholly and alone responsible for the notice in this 
journal, and for that only ; he has neither conspired nor confeder- 
ated with any one to the injury of Mr. Sears or his family, nor 
has he desired to do them harm or to see them suffer in any way ; 
he thought (he still thinks) the decision of the d’Hauteville case 
a most manifest and indefensible departure from known and well- 
established principles of law ; and he felt bound, as the conductor 
of a public law journal, to express his opinion of it in strong and 
decided terms. On much better ground, however, than Mr. Sears 
charges us with conspiring against him, we think we could, if we 
thought proper, charge him with conspiring to control (if not to 
suppress) public opinion, in reference to this decision. Late in the 
month of November last, we received from a member of the bar 
in Boston, who describes himself as never having * been counsel 


in any of the proceedings,” 


and as interested ‘* merely in the legal 
reputation of the country,” a communication in favor of the deci- 
sion of this case, and indicating the course which the writer desir- 
ed the Jurist to follow in regard to it. This extraordinary interest 
in the matter was the first thing which called our attention to the 
report of the case. We thereupon read it with great care, and 
came to the conclusion which we presented in our last number. 
When Mr. Sears’s communication appeared, containing the charge 
of a conspiracy between us and the Law Reporter, we had a con- 
versation with the editor of that journal, and learned to our aston- 
ishment, that he had received a similar letter, from the same gen- 
tleman, and at about the same time. It so happens, that the only 
law journals now existing in this country are the American Jurist 
and the Law Reporter ; and both these journals were thus sought 
to be influenced in favor of the decision of the d’Hauteville case, 
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and, consequently, in favor of Mr. Sears and his family, by a pro- 
fessional gentleman, who, certainly, would not have troubled him- 
self in the matter if he had not been their friend. We do not 
charge that gentleman with having done any thing wrong or dis- 
honorable ; he wrote under his own signature, and expressed no 
wishes but his own; he gave reasons for the opinions which he 
expressed ; and he offered no other inducements to the editors to 
embrace them than the arguments which he adduced. We do not 
allude to this circumstance for the purpose of finding fault with 
our correspondent, to whom we acknowledge our obligation for his 
willingness to save us the trouble of thinking for ourselves, but 
merely for the purpose of saying, that, connected with the subse- 
quent attack upon us, by Mr. Sears, aided by another professional 
friend, it furnishes stronger ground for charging him with a con- 
spiracy against the legal press in this country, than he could possi- 
bly have for any charge of that nature against the editors of the 
Jurist and Law Reporter. But we make no such charge. Mr. 
Sears has professional friends, who, we have no doubt, have vol- 
unteered their services in his behalf, wholly independent of each 
other. ‘The cause of truth and good morals, also, we rejoice to 
believe, has its friends (even among reviewers and newspaper edi- 
tors), who can make themselves heard without previous concert. 

Among the circumstances, which we might bring forward as in- 
dicative of a conspiracy on the part of Mr. Sears and his friends, 
we had almost forgotten to mention an attack upon us, in two ar- 
ticles in the Boston Atlas, signed ** Vester,” purporting to be writ- 
ten by one who has been a subscriber to the Jurist from its first 
publication ; but which bear internal evidence of the most conclu- 
sive character, that they could not have been written by any 
grown-up member of the bar. Asa specimen of this internal 
evidence, our readers may perhaps be amused with the following 
extract : 

“ Again, it is said [in the Jurist], ‘the husband is entitled to the custody 
of the wife’s person,’ &c. And, by the reasoning, I understand, the wri- 
ter to mean to convey the idea, that this is a right, absolute, which the 
law will enforce,—-not merely an abstract right, existing in form only, 
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and to be enforced only by an appeal to the wife’s conscience. If this 
be so, the husband can have a writ of habeas corpus, or some other pro- 
cess, known to that writer, to transfer the person of his wife from any 
other person to himself, its lawful keeper. If this be the law, it is cer- 
tainly very important, and I trust, in the next number of that learned 
work, we shall all be furnished with the cases, to make it manifest. 
Until then, J doubt.” 

Our law-student must have been very unfortunate in his selection 
of a teacher, or his master’s office must be very ill supplied with 
law-books ; and, therefore, if our readers will pardon us, we will 
endeavor to relieve him from further doubt on this ** very important” 
question. We say, then, that the husband is entitled to the custody 
of the wife’s person ; that this is not a mere abstract right, but one 
which the law will enforce ; and that the husband is entitled to a 
writ of habeas corpus to have the custody of the wife transferred 
to him; and, for an authority, we refer Mr. Vester (our full- 
grown readers need no reference) to the case of Rex v. Mead, in 
Burrow’s Reports, p. 542. In this case the celebrated John 
Wilkes sued out a writ of habeas corpus against Mary Mead, for 
the body of his wife, who was the daughter of the latter. The 
respondent brought in Mrs. Wilkes, and returned on the writ, that 
she and Wilkes were living separate, in pursuance of articles of 
separation, in which Wilkes had covenanted, under a heavy pen- 
alty, that he would never disturb her or any person with whom 
she should live. The court said, that this covenant was * a for- 
mal renunciation by the husband of his marital right to seize his 
wife or force her back to live with him; and they told the lady, 


she was at full liberty to go where, and to whom, she pleased.” 


3. 





Sketches of the Judicial History of Massachusetts, from 
1630 to the Revolution in 1775. By Emory Wasueurn. 


Boston: Little and Brown. 1840. 


Hoping, as we do, to present our readers with a review of this 
ping >to | 

work, in some future number, we incline to offer them our friend’s 
own introduction of himself, as a passport to their favor, for the 


present. The following is his preface : 
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“The design of the following work may be very briefly ex- 
plained. Neither the hope of fame nor expectation of profit en- 
tered into the considerations which have induced to its prepara- 
tion or publication. 

‘‘ When entering upon the study of the profession, with the pur- 
suit of which my success in life was to be identified, a curiosity 
was awakened to learn something of its history in our own com- 
monwealth. But to inquiries upon the subject, I found little that 
was satisfactory. The ordinary sources of historical information 
furnished little from which the systems of judicature, or the forms 
and changes of judicial process in Massachusetts, could be learned ; 
and while the actors in the events of its political, ecclesiastical, 
and military history had been remembered, comparatively most 
of those who had taken part in the administration of justice had 
been forgotten. 

‘** So obscure was this department of our history found to be, 
that nothing but an elaborate research seemed adequate to a satis- 
factory development of its details. 

** With a view of discovering these, and without the remotest 
idea of preparing a work for publication, | entered upon the in- 
vestigation of the early judicial history of Massachusetts, and of 
the names and characters of those who had been connected with 
the administration of justice here. 

** These were sought, among other sources, in the general and 
local histories which had been published, the compilations of bio- 
graphical notices, the records of courts and the state archives, 
and the reminiscences and collected facts which were furnished 
by individuals whose aid had been solicited in the enterprise. 

“* These investigations, however, were chiefly confined to Massa- 
chusetts, independent of the colony of Plymouth before its union 
with Massachusetts Bay. Nor can this be regarded as an omis- 
sion of any importance, since the work of Mr. Baylies so fully 
supplies the history of the former colony. 

‘“*The work now dedicated to the profession is the result of 
these investigations. 

VOL. XXV.—NO. XLIX. 16 
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“If the facts which are here collected shall hereafter be 
wrought, by other hands, into a form which shall give to the legal 
and judicial history of this commonwealth an interest, in the pub- 
lic mind, proportionate to its importance, the purposes of this pub- 
lication will have been answered. 

**Candor however requires that the general reader should be 
apprized, that he will find little to interest him in the following 
pages. 

* The field, it is trae, was almost untrodden, but little has been 
gathered from it with which to gratify taste or give pleasure to 
the man of letters. 

‘*If, in endeavoring to snatch from oblivion the names of some 
of the early judges and lawyers of Massachusetts Bay, I have 
not been actuated by as high purposes as O_p Morratiry, in 
chiseling out the inscriptions upon the monuments of the slaugh- 
tered Presbyterians of Scotland, I have found many of them no 
less obscured from the eye of the inquirer, than the moss-covered 
memorials of those whose deeds and whose virtues that devoted 
antiquary was seeking to restore. 

“I claim nothing for these sketches, but a diligent endeavor to 
collect facts, and a faithful exhibition of what seemed to be his- 
torical truths. 

** Although few of the authorities which have been consulted 
are cited in the work, nothing has been meant to be stated that is 
not fully sustained by satisfactory evidence of its truth. 

** To those who know the labor of such researches, I need not— 
to others, I could not, explain the difficulties which are inseparable 
from such an undertaking. 

** Such as it is, I offer the work for the use of those whose curi- 
osity may lead them to inquire into the facts of which it purports 
to treat, in the hope that the labors of others or my own leisure 
may hereafter correct its inaccuracies and supply its defects.” 

Our readers are perhaps aware, that the author of the work 
before us has contributed to our pages the sketches of American 
lawyers and judges, which we have from time to time published ; 


and, when we were first informed that he had it in view to pub- 
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lish the volume before us, we feared that its publication would 
put an end to our sketches. But, in this, we are happy to say we 
are disappointed. Mr. Washburn will continue his sketches as 
before, confining himself, however, to the period subsequent to the 
revolution. We have derived both pleasure and instruction from 
a perusal of this work, and hereby tender the author our thanks 
for its publication. The difficulty of collecting together the ma- 
terials for such a work can only be appreciated by one, who has 
himself attempted to obtain any authentic information concerning 
the legal luminaries of the colony and province, and who has dis- 
covered for himself how scanty and scattered are the notices of 
their acts and lives. Those who are interested in the history of 
Massachusetts will find in this volume a fund of information of 
great value, and, for which, they may look in vain elsewhere ; 
while the legal antiquary, if any such there be, may very well 
regard it as a text book. Notwithstanding the modest title of 
‘“* sketches” given to it by the author, the work is regularly 
divided into chapters, and possesses quite as much of the charac- 


ter of history, as many other works of much greater pretensions 
in that respect. 


4.— Reports of cases argued and determined in the Supreme Court 
of Tennessee, during the years 1838-9. By Return J. Meics. 
Nashville: S. Nye & Co., Printers, 1839. 


The volume before us is the first containing cases reported by 
Mr. Attorney General Meigs, of Tennessee, under the law of that 
state, which makes that officer reporter, ex officio. We have 
examined it with some attention, and find in it many valuable and 
interesting opinions, well reasoned and supported by an array of 
cases and authorities. We observe, also, that the reporter has 
occasionally added notes, full of learning, and containing much 
valuable matter. Among the authorities referred to, the works of 
Story and Kent occur on almost every page ; our own journal is 
now and then alluded to; Mr. Angell’s work on water-courses is 
mentioned two or three times in terms of strong approbation by 
the reporter ; Dr. Ray’s work on the medical jurisprudence of 

16* 
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insanity is much relied on in acase of homicide; and the re- 
ports of the New England and Middle States are as frequently 
quoted as those of the English courts. In the notes, the reporter 
gives evidence of a more than common familiarity with the Ro- 
man law. We perceive that the index is uncommonly full, and 
the attention of the reader is called to the particular point of 
which he is in search, by references to the contents of each 
paragraph, in the same manner that they are indicated in our di- 
gest. Mr. Meigs has shown a very commendable degree of dili- 
gence, and no small amount of learning, combined with consider- 
able editorial skill, in the preparation of this volume. 


5.—Treatise on the Roman Law. By M. ve Savieny. Vol. I. 
(in French). ‘Translated from the German, by Cuar.tes GuE- 
Noux. Paris. 

[From the Rev. Et. §- Franc. for August, 1840.] 

This is the first volume of an extended work, in which the au- 
thor proposes to present the public with the results of his studies 
and of his course of instruction, since the commencement of the 
nineteenth century. The object of the work is the evisting pri- 
vate Roman law ; it is consequently limited to matters of Roman 
origin, which are comprised in the Justinian legislation ; and 
which, at the same time, have also a place in the German juris- 
prudence of the present day. The author does not give a com- 
plete history of the Roman law ; he excludes from his plan those 
parts of the ancient Roman law, which are foreign either to the 
legislation of Justinian or to the modern law ; he does not treat of 
the public law of the Romans, or of procedure ; neither does he 
include in his plan the whole of what is denominated the German 
common law. ‘The author’s design is, as stated in his preface, to 
furnish the existing generation with the enjoyment of the rich in- 
heritance resulting from the efforts made by our predecessors for 
several centuries ; but, at the same time, he will endeavor to re- 
vise these labors, to separate by a severe criticism the numerous 
errors contained in this mass of ideas, and thus to present an ex- 


act and extended exposition of the matters which he purposes to 
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treat. Mr. de Savigny, the head of the so-called historical school, 
defends himself from the reproach of being desirous to subject the 
present age to the past — of wishing to establish the ancient form 
of the law as the absolute and immutable type for the present and 
future, — and, in particular, of attempting to lay a foundation for 
the domination of the Roman law to the prejudice of the German 
law and of the new institutions; but he persists in maintaining 
that a profound knowledge of the Roman law is of the very high- 
est importance for the study of the existing law, not only in the 
countries which are still governed by the Roman law, but also in 
those which possess national codes. He cites, by way of exam- 
ple, the French jurisconsults, who, he says, “ frequently avail 
themselves of the Roman law with much skill, to throw light upon 
and complete the civil code. In this, they follow the true spirit of 
that system; and when they fail, it is less the result of an injudi- 
cious use, than of an imperfect knowledge of the Roman law. 
Evidently inferior to us in this knowledge, they may nevertheless 
be our models in the art of applying it to the modern law.” The 
separation, which is every day becoming more decided, between 
theory and practice, is regarded by the author as one of the prin- 
cipal evils under which the existing law is laboring ; and the re- 
medy is only to be found in the reéstablishment of their natural 
unity. Now, continues Mr. de Savigny, among the Roman juris- 
consults, this unity appears to us in its primitive purity and in its 
living realization. He insists, in consequence, upon a profound 
study of it, according to a method truly scientific. The special 
object of his work is to bring about this study,—to lessen the 
difficulties, and to remove the obstacles, which, for the practition- 
ers, stand in the way of an access to the sources. 

At the head of this first volume, the author gives a summary 
table of the whole work. The first book, Of the sources of law, 
serving as a kind of introduction, contains, in four chapters, an 
exposition of the object of the work, of the nature of the sources 
of law in general, of the sources of the existing Roman law, and 
of the interpretation of laws. The second book, Of the relations 
of law, constitutes what is called in Germany the general part of 








246 Critical Notices. [ April, 


the work. ‘The author, in the first place, defines these relations, 
and indicates their different kinds. The second chapter will speak 
of persons, considered as subjects of the relations of law; the 
third chapter will explain the origin and the dissolution of these 
relations ; and the fourth chapter will contain what relates to their 
violation. The third book will treat of the application of the rules 
of law to the relations of law; the fourth, of the law of things ; 
the fifth, of the law of obligations ; the sixth, of the law of family ; 
and the seventh of the law of succession. 

The first volume is occupied by the first book and the first chap- 
ter of the second book. We shall return to the subject in giving 
an account of the second volume, which will complete the second 
book. 

After having spoken of the illustrious author of the history of 
the Roman law in the middle ages, we ought not to terminate this 
notice, without bearing our testimony to the exactness and fidelity 
of his translator, Mr. Guenoux. We have verified a great number 
of passages, which presented serious difficulties, and we avail our- 
selves of this occasion to say, that the work undertaken by Mr. 
Guenoux will be distinguished among the very few good transla- 


tions of the German jurisconsults. 


6.—Of the dangerous classes of the population in great cities, 
and of the means of rendering them better. By H. A. Frecier. 
(In French). 2 vols. 8vo. Paris, 1840. 


[From the Rev. Etr. & Franc. for June, 1840.] 

It is under the auspices of a judgment of the academy of moral 
and political sciences, which proclaims its merit and its utility, 
that the work of Mr. Fregier has been delivered to the apprecia- 
tion of the public ; and the public of all classes has hastened to 
confirm this judgment. But it must be acknowledged, also, that 
Mr. Fregier has known how to temper the gravity of his subject, 
by the graces of form; and, by presenting curious and highly 
interesting details, has rendered the reading of it very attractive. 

Mr. Fregier divides his work into four parts. In the first part, 
he makes an enumeration of the dangerous classes, by the aid of 
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calculations, which, if they do not completely satisfy the mind by 
the rigorous exactness of positive figures, seem at least to ap- 
proach the truth, so far as it is accessible to approximative calcu- 
lations. In the second part, the author describes the * manners 
and habits of the different sections of the laboring class, from 
which the dangerous classes are principally recruited ; and those 
of the writers or copyists, tradesmen’s clerks, and students, the 
only categories of the enlightened portion of society, which, in 
the plan of the work, furnish their contingent to the dangerous 
classes. If Mr. Fregier has left the other categories out cf his 
plan, it is not that he judges them exempt from vices; but the 
academy of moral and political sciences did not direct observation 
to any other than those classes, which were dangerous by their 
vices, their misery, and their ignorance, and he has felt obliged to 
restrain himself within the limits prescribed by this programme. 

The author afterwards initiates us in the life and habits of each 
of the divisions of the vicious class; and these chapters show Mr. 
Fregier to be an excellent observer; for if he has borrowed 
something from the observations of those authors, who have pre- 
ceded him in this department, (Parent-Duchatelet and Villermé,) 
he has himself made a great many, which are as just as they 
are complete. 

After having thus (in the first two parts of his work) probed 
the sores submitted to his investigation, and well established their 
depth and extent, Mr. Fregier applies himself to make known the 
remedies, which he conceives proper, either to preserve the social 
body from an extension of the hideous maladies which are eating 
into it, or to combat them when they have made their appearance. 
Hence result two kinds of treatment, as in medicine: prevention 
and cure. ‘The means of the first are set forth in the third part, 
and those of the second in the fourth. 

The preservatives against vice, according to our author, are, 
in the first place, the different institutions created for the protec- 
tion of infancy and youth,—such as houses of asylum and 
elementary schools ; and, in the second place, institutions destined 


to maintain the formed man in those good habits, and to 








248 Critical Notices. [April, 


strengthen in him those salutary principles which he has imbibed 
in the first,—such as savings-banks, popular libraries, &c. Mr. 
Fregier requires, at the same time, that instruction should be 
brought within the reach of the laboring classes,—that ideas of 
order and economy should be inculcated upon them,—and that 
establishments should be created for them, in which they might 
pass their days of rest in the enjoyment of honest pleasures. 
Among the means of moralization which he recommends, Mr. 
Fregier could not entirely neglect the religious element; and ac- 
cordingly he accords to it its share of operation. But, besides that 
he makes this share very narrow, he expresses in several parts 
of his book such a distrust of the ministers of religion, that we 
do not well comprehend how, with all these shackles, they can 
accomplish their mission. 

In the fourth part, devoted to the remedial means to be em- 
ployed against vice, the author examines in succession what 
measures may be used in the suppression of drunkenness, gamb- 
ling, and prostitution ; and he concludes by an examination of the 
means proper to repress crimes and offences. He is thus led to 
express his opinion of the divers penitentiary systems, which are 
at present in vogue. He declares himself in favor of the system 
of absolute solitary confinement (that of Philadelphia,) but with 
some modifications to render its application more easy. He finds 
the realization of his views upon this point, in the new regime 
introduced (in a complete manner, however, only within a few 
months) in the penitentiary for young convicts in the department 
of the Seine. 

As to patronage, the author admits it to be good and useful in 
regard to young discharged convicts, and, in this, his testimony 
cannot be refused ; for his conviction rests upon the experience 
acquired within the last seven years, in consequence of the efforts 
of the society for the patronage of young convicts, discharged in 
the department of the Seine. 

In order to give more life to societies for patronage, and to in- 
crease the number of their active members, Mr. Fregier thinks 


that these functions ought to be made obligatory upon certain 
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citizens, a list of whom should be drawn up every year by the 
prefects, in the same manner that lists of jurors are made out. 
It would, no doubt, be better that good should be done by order of 
the constituted authorities, than not done at all; but still it is 
charity that is here in question, and it is difficult to conceive of 
forced charity. 


7.—Reports of Cases argued and determined in the Circuit Court 
of the United States for the First Circuit. By Cuartes SuMNER, 
Reporter of the Court. Vol. III. Boston: Charles C. Little & 
James Brown. 1841. 


In the last December number of the London Quarterly Review, 
we find the following paragraph, relating to the distinguished jurist 
whose decisions are contained in this volume, and also to our late 
associate by whom they are reported. It is taken from an article 
on ** American Orators and Statesmen.” 


“Mr. Justice Story’s charges to juries are also much admired; and 
his judgments are admirable specimens of judicial statement and rea- 
soning. The most important are reported by Mr. Charles Sumner, bar- 
rister, who recently paid a visit of some duration to this country, and 
presents in his own person a decisive proof, that an American gentle- 
man, without official rank or widespread reputation, by mere dint of 
courtesy, candor, an entire absence of pretension, an appreciating spirit, 
and a cultivated mind, may be received on a footing of perfect equality 
in the best English circles, social, political, and intellectual; which, be 
it observed, are hopelessly inaccessible to the itinerant note-taker, who 
never gets beyond the outskirts or the showhouses.” 


8.— Reports of Cases determined in the Supreme Judicial Court of 
the State of Maine. By Joun Suertey, Counsellor at Law. 
Vol. 1V. Maine Reports. Vol. XVI. Hallowell: Glazier, Mas- 
ters & Smith. 1841. 

On the publication of the first volume of Mr. Fairfield’s Reports, 
we took occasion to make the following remarks in reference to 
the removal of Mr. Greenleaf, and the appointment of the former 
gentleman, as reporter : 


“Why Mr. Greenleaf was driven from the office which he had so 
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long and so usefully filled, we have never fully ascertained. Intima- 
tions we have met, that party spirit intruded its Gorgon head into the 
councils of the state he had so much benefited and honored, by the labo- 
rious discharge of the duties of an unambitious office, and applied to him 
its baneful ostracism. Some there were, we have reason to suppose, 
who, from a certain restlessness of disposition, desired a change, merely 
differed from Mr. Greenleaf 


? 


for the sake of change. Others, perhaps 
on political grounds: and here we ask expressly to be understood as 
intending to disparage neither of the political parties, but, confining our- 
selves within the strict limits of our duty as journalists of the law, to 
reprobate, in general terms, that party spirit, no matter in what political 
denomination it manifests itself, which would exclude a man like Mr. 
Greenleaf from an office like that which he filled, merely for a difference 
in the shade of political opinions,—a party spirit only comparable, in its 
absurdity, to that custom, which, at a distant period and among a bigot- 
ed people, made the length and cut of the beard the standard of promo- 
tion to honor and office.” 

Mr. Fairfield, whose appointment to the office of reporter was 
only a step in his political progress, shortly afterwards took another 
in the same onward course which at length terminated in the chief 
magistracy of his state, and was elected to congress. His place 
as reporter was supplied, first, by Mr. Pierce, who died without 
entering upon its duties, and, then, by Mr. Shepley, whose fourth 
volume of reports is before us ; and, now, on the occasion of Mr. 
Shepley’s removal for political reasons, we incline to repeat, mu- 
tatis mutandis, what we said on the occasion of the removal of 
Mr. Greenleaf. 

In consequence of a resolve of the legislature of Maine, which 
fixes the price of the reports at so much the volume of four hun- 
dred and ninety-six pages, the reporter is obliged to make up his 
volumes to correspond to that number of pages, or give up his 
copyright profits thereof in the inverse proportion. In the five 
years, during which Mr. Shepley has been reporter, the cases 
have increased from one hundred and twenty a year to two hun- 
dred and seventy-five ; and, notwithstanding he has compressed 
them as much as possible, he has not been able to include the 
whole cases of the year in either of his last three volumes. He 
has now in his hands nearly enough cases for a volume of the 


ordinary size, which will be published without delay. 
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We have borne our willing testimony to Mr. Shepley’s fidelity 
and accuracy as a reporter; and we cannot but regret, that the 
policy of his state makes it necessary that the office should be 
held by the precarious tenure of party success ; but, as this policy 
(so far at least as the reportership is concerned) was introduced 
by the party to which Mr. Shepley belongs; and as he himself 
was indebted to that policy for the vacancy which was filled by 
his appointment ;—we have no doubt he will submit to his fate 
with as good a grace as that with which he bore the honors of 
office. It would be vastly better, however, we cannot help think- 
ing, if the same wise provision, which secures the people of Maine 
an excellent judge in the person of Mr. Justice Shepley, notwith- 
standing the downfall of the party which appointed him, were so 
far extended, as to retain for their benefit the services of our friend 
the late reporter. 


9. A full and accurate Report of the Trial of William P. Darnes, 
on an indictment found by the Grand Jury of St. Louis county, 
at the September Term, 1840, of the Criminal Court of said 
county, on a charge of manslaughter in the third degree, for the 
death of Andrew J. Davis, (late of Northborough, Mass.) in 
the city of St. Louis, on the first of June, 1840. By Tuomas 8. 
NELson, a member of the St. Louis Bar. Second edition. Bos- 
ton: Printed by Tuttle, Dennett, & Chisholm. 1841. 


The following paragraph, from the introductory notice prefixed 
to this edition of Darnes’s trial, will explain the reasons why it 
is republished here : 


“If any apology is appropriate, for offering to a northern public this 
voluminous report of a trial which took place in a distant state, it will 
be found in the somewhat extraordinary features of the crime itself; in 
the circumstance, that the unhappy victim of the crime was a native, 
and formerly a citizen, of our own well-governed commonwealth; in 
the distinguished ability with which the case was managed, both for the 
prosecution and defence; in the singular result of the trial ; and in the 
perfect specimen here presented of a reported trial, which places the 
reader as fairly in court, as if he had been one of the crowded spec- 
tators.” 
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We could have wished the title somewhat shorter, but we will 
not quarrel with the reporter for its length, seeing that he has 
given us one of the fullest, most accurate, and most faithful re- 
ports, which we have ever read, of a criminal trial. We hope 
this kind of legal or juridical literature will receive more encour- 
agement than it has hitherto done among us; and, for a model, 
we commend those who would prosecute it, to the report before 
us. Nothing of the kind can be better done; and, we might add, 
the case itself was managed with extraordinary ability. 


10. Reports of Cases at Law and in Equity,argued and adjudged 
in the Supreme Court of Alabama. By Bensamin F. Porter. 
Vol. IX. Containing decisions of January and June ‘Terms, 
1839. Tuscaloosa: Printed by Marmaduke J. Slade. 1840. 


On the publication of Mr. Porter’s second volume, we took oc- 
casion to write a notice of it, at some length, which was published 
in the October number for 1836. In this notice, we spoke not so 
much of Mr. Porter and his work, as of the glaring faults of cer- 
tain other reports and reporters, whose names were not mention- 
ed ; leaving it to our readers to conjecture whom we had in view 
in our remarks. We, however, intimated pretty strongly our fa- 
vorable opinion of Mr. Porter; and, in examining his ninth vol- 
ume, we see no reason to withdraw or qualify that opinion; 
although the character of the cases is in many respects quite dif- 
ferent. Several of the cases in this volume are of considerable 
length, as, for example, the very first, that of Hanrick v. Andrews, 
which occupies forty pages. Many of the discussions relate to 
matters of general concern, and involve quesions of high interest. 
We should say, that this volume affords evidence of more law 
reading and learning, in both the court and bar, than we discov- 
ered in that which was the subject of our former notice. The 
works of chancellor Kent, and of Mr. Justice Story, are frequently 
referred to; and, in one instance, the opinions of both are criti- 
cally examined (Hanrick v. Andrews). We observe, also, that 
the decisions of the courts of New York and Massachusetts are 
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often cited, and strongly relied upon. We repeat, that we can 
say quite as much of Mr. Porter’s ninth as of his second volume 
Our readers will find some of the principal cases in this volume 
inserted in the digest of our present number. 


LETTER TO THE EDITOR. 


In reference to the article in our last number, entitled, *‘ Perjury 
in a deposition which is invalid as evidence in a civil suit,’ we 
have received the following communication, together with a report 
of the case of Commonwealth v. Stone, the decision of which was 
commented upon in that article. The place appropriated to re- 
ported cases being already filled, we shall postpone the publica- 
tion of the case until our next number. In the mean time, we 
publish our correspondent’s letter, as an act of justice to the learn- 
ed judge, who decided the case of Commonwealth v. Stone; and, 
if the writer of the article in our last finds himself somewhat 
severely handled in it, we trust he will recollect that his own com- 
munication is not deficient in severity. 


TO THE EDITOR OF THE AMERICAN JURIST. 


The writer of an article on Perjury, in the last number of your 
journal, over the signature “* G. B.,”” commences his remarks with 
the following statement, namely: ‘* The question lately arose in 
the municipal court of the city of Boston, whether one could be 
guilty of perjury in swearing falsely in a deposition taken in re? 
memoriam perpetuam, pursuant to the laws of Massachusetts, when 
the deposition had not been recorded within the ninety days pre- 


»] 


scribed by the statute.” If one will take the trouble to look to the 
case, on which this learned tyro has expended much critical re- 
mark, he will find, perhaps to his surprise, that no such question 
arose in the case. What constituted the crime of perjury; and 
whether it could be committed in a deposition of any kind, were 
not suggested by either of the learned counsel at the trial, nor by 
the judge in pronouncing his decision. The question was on a 


point of evidence merely, whether it was competent to read a 
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deposition taken in perpetuam, to convict the deponent of perjury, 
when it had become, by act of law, an absolute nullity for every 
civil purpose for which it was taken. I freely admit, that the wri- 
ter was perfectly at liberty to indulge in learned criticism on the 
merit of the decision. If it was erroneous, no one will say, that 
it was oppressive ; for it was in favor of the defendant. If it was 
hasty, as the writer intimates, it arose from the necessity of ruling 
a point of evidence, while the parties and their counsel were wait- 
ing to proceed. 

The young writer indulges in a strain of common-place reproach 
and puerile levity of insinuation, on the manner in which the crim- 
inal justice is administered, both here and in England, and the 
neglect of lawyers to that branch of professional duty. Now, it 
cannot be just to impute to the criminal courts the neglect of the 
legal profession to attend their sittings. If they find it more con- 
genial to their feelings, or more profitable, to devote their learn- 
ing and services to the civil tribunals, however it may be lament- 
ed, it ought not to be imputed as a reproach to the courts. But 
we were not aware that the municipal court was peculiarly liable 
to this accusation. We have often seen our most eminent law- 
yers, as they were in this case, engaged in this court, exerting 
their splendid talents in the defence of the unfortunate — not 
always with success, but always with honor to themselves, and to 
the credit of the public justice. Perhaps this court, and its acts, 
are as well known to the citizens of Massachusetts, as any other of 
its domestic tribunals. Certainly, no pains have been taken to 
conceal them from the public. It may suffer occasionzlly from 
ignorance and misrepresentation ; but it has found ample support 
in a learned and candid profession, and in the not unfrequent ex- 
pression of public opinion in its favor. 

My object is not to discourage “ G. B.” from further learned 
commentaries on this or on any other professional subject ; but to 
ask of you, Mr. Editor, to insert the report of the case from the 
Law Reporter for July last, that your readers may see both sides 
of the question. 


JurRipicus. 
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